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Fork Belly River) (Service 1998b). Based
on 1997 and 1998 trapping of post-
spawning adults, fewer than 100 fish
existed in the Boulder Creek and
Kennedy Creek spawning populations
(Lynn Kaeding, Service, in litt. 1998).
These two streams include the strongest
known spawning runs in the upper St.
Mary River and lower St. Mary River
subpopulations, respectively, and
evaluation of these streams is
continuing. Based on studies conducted
in 1996 and 1997, the Belly River
drainage is thought to contain fewer
than 100 adult bull trout (Clayton 1998).
The status of the upper St. Mary River,
lower St. Mary River, and North Fork
Belly River bull trout subpopulations is
“depressed’” because fewer than 500
spawning adults or 5,000 total bull trout
occur in the subpopulations. The status
of the Swiftcurrent Creek subpopulation
is “unknown’ because insufficient
abundance, trend, and life-history
information is available (Service 1998b).

In summary, we considered the
information received during the public
comment period on the abundance,
trends in abundance, and distribution of
bull trout in the Coastal-Puget Sound
and St. Mary-Belly River population
segments. The Coastal-Puget Sound
population segment includes the only
anadromous bull trout found in the
coterminous United States. The
population segment is composed of 34
“native char” subpopulations of which
bull trout have been documented in 12
of 15 subpopulations examined. The
remaining 19 subpopulations consist of
“native char” that may include bull
trout, Dolly Varden, or both species. At
this time, the only *“‘native char”
documented in three of the
subpopulations is Dolly Varden. Of the
34 subpopulations, we believe one is
**strong,” 10 are *‘depressed,” and
insufficient abundance, trends in
abundance, and life-history information
exists to assign either category to the
remaining 23 subpopulations.

The St. Mary-Belly River population
segment of bull trout is composed of
four subpopulations and represents the
only area of bull trout range east of the
Continental Divide within the
coterminous United States. Migratory
fish occur in three of the subpopulations
and the life-history form in the fourth
subpopulation is unknown. Bull trout
subpopulations in the St. Mary River
Basin are isolated by impassable
diversion structures. Three of the four
subpopulations are ‘“‘depressed’” due to
low abundance of fish, and the status of
one subpopulation is “unknown”
because insufficient abundance, trends
in abundance, and life-history
information exists to categorize the

subpopulations as ‘“‘strong’ or
“depressed.”

Previous Federal Action

On October 30, 1992, we received a
petition to list the bull trout as an
endangered species throughout its range
from the following conservation
organizations in Montana: Alliance for
the Wild Rockies, Inc., Friends of the
Wild Swan, and Swan View Coalition
(petitioners). The petitioners also
requested an emergency listing and
concurrent critical habitat designation
for bull trout populations in select
aquatic ecosystems where the biological
information indicated that the species
was in imminent danger of extinction.
In our 90-day finding, published on May
17,1993 (58 FR 28849), we determined
that the petitioners had provided
substantial information indicating that
listing of the species may be warranted.
We initiated a rangewide status review
of the species concurrent with
publication of the 90-day finding.

In our June 10, 1994, 12-month
finding (59 FR 30254), we concluded
that listing the bull trout throughout its
range was not warranted due to
unavailable or insufficient data
regarding threats to, and status and
population trends of, the species within
Canada and Alaska. However, we
determined that sufficient information
on the biological vulnerability and
threats to the species was available to
support a warranted 12-month finding
to list bull trout within the coterminous
United States, but this action was
precluded due to higher priority
listings.

On November 1, 1994, Friends of the
Wild Swan, Inc. and Alliance for the
Wild Rockies, Inc. (plaintiffs) filed suit
in the U.S. District Court of Oregon
(Court) arguing that the warranted but
precluded finding was arbitrary and
capricious. After we recycled the
petition and issued a new warranted but
precluded 12-month finding for the
coterminous population of bull trout on
June 12, 1995 (60 FR 30825), the Court
issued an order declaring the plaintiffs’
challenge to the original finding moot.
The plaintiffs declined to amend their
complaint and appealed to the Ninth
Circuit Court of Appeals, which found
that the plaintiffs’ challenge fell “within
the exception to the mootness doctrine
for claims that are capable of repetition
yet evading review.” On April 2, 1996,
the Circuit Court remanded the case
back to the District Court. On November
13, 1996, the Court issued an order and
opinion remanding the original finding
to us for further consideration. Included
in the instructions from the Court were
requirements that we limit our review to

the 1994 administrative record, and
incorporate any emergency listings or
high magnitude threat determinations
into current listing priorities. We
delivered the reconsidered 12-month
finding based on the 1994
Administrative Record to the Court on
March 13, 1997. We concluded in the
finding that two populations of bull
trout warranted listing (Klamath River
and Columbia River population
segments).

On March 24, 1997, the plaintiffs filed
a motion for mandatory injunction to
compel us to issue a proposed rule to
list the Klamath River and Columbia
River bull trout populations within 30
days based solely on the 1994
Administrative Record. On April 4,
1997, we requested 60 days to prepare
and review the proposed rule. In a
stipulation between us and plaintiffs
filed with the Court on April 11, 1997,
we agreed to issue a proposed rule
within 60 days to list the Klamath River
population of bull trout as endangered
and the Columbia River population of
bull trout as threatened based solely on
the 1994 record.

We proposed the Klamath River
population of bull trout as endangered
and Columbia River population of bull
trout as threatened on June 13, 1997 (62
FR 32268). The proposal included a 60-
day comment period and gave notice of
five public hearings in Portland,
Oregon; Spokane, Washington;
Missoula, Montana; Klamath Falls,
Oregon; and Boise, Idaho. The comment
period on the proposal, which originally
closed on August 12, 1997, was
extended to October 17, 1997 (62 FR
42092), to provide the public with more
time to compile information and submit
comments.

On December 4, 1997, the Court
ordered us to reconsider several aspects
of the 1997 reconsidered finding. On
February 2, 1998, the Court gave us
until June 12, 1998, to respond. The
final listing determination for the
Klamath River and Columbia River
population segments of bull trout and
the concurrent proposed listing rule for
the Coastal-Puget Sound, St. Mary-Belly
River, and Jarbidge River DPSs
constituted our response.

We published a final rule listing the
Klamath River and Columbia River
population segments of bull trout as
threatened on June 10, 1998 (63 FR
31647). On the same date, we also
published a proposed rule to list the
Coastal-Puget Sound, Jarbidge River,
and St. Mary-Belly River population
segments of bull trout as threatened (63
FR 31693). On August 11, 1998 (63 FR
42757), we issued an emergency rule
listing the Jarbidge River population
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segment of bull trout as endangered due
to river channel alteration associated
with unauthorized road construction on
the West Fork of the Jarbidge River,
which we found to imminently threaten
the survival of the distinct population
segment. On April 8, 1999 (64 FR
17110), we published the final rule to
list the Jarbidge River population
segment as threatened in the Federal
Register.

Summary of Comments and
Recommendations

In the June 10, 1998 (63 FR 31693),
proposed rule, we requested interested
parties to submit comments or
information that might contribute to the
final listing determination for bull trout.
The proposed rule included the Coastal-
Puget Sound, St. Mary-Belly River, and
Jarbidge River bull trout DPSs. We sent
announcements of the proposed rule
and notice of public hearings to at least
800 individuals, including Federal,
State, county and city elected officials,
State and Federal agencies, interested
private citizens, and local area
newspapers and radio stations. We also
published announcements of the
proposed rule in 10 newspapers, which
included the Idaho Statesman, Boise,
Idaho; the Times-News, Twin Falls,
Idaho; the Glacier Reporter, Browning,
Montana; the Daily Inter Lake; Kalispell,
Montana; the Great Falls Tribune, Great
Falls, Montana; the Elko Daily Free
Press, Elko, Nevada; the Bellingham
Herald, Bellingham, Washington; the
Olympian, Olympia, Washington; the
Spokesman-Review, Spokane,
Washington, and the Seattle Post-
Intelligencer, Seattle, Washington. We
held public hearings on July 7, 1998, in
Lacey, Washington; July 9, 1998, in
Mount Vernon, Washington; July 14,
1998, in East Glacier, Montana; and July
21, 1998, in Jackpot, Nevada. The
comment period on the proposed rule
closed on October 8, 1998.

We received 12 oral and 40 written
comments on the proposed rule. These
included comments from two Federal
agencies, one Native American Tribe,
three State agencies, one county in
Nevada, three cities in Washington, and
two private companies. In addition, we
solicited formal scientific peer review of
the proposal in accordance with our
July 1, 1994 (59 FR 34270), Interagency
Cooperative Policy on Peer Review. We
requested six individuals, who possess
expertise in bull trout biology and
salmonid ecology, and whose
affiliations include academia and
Federal, State, and provincial agencies,
to review the proposed rule by the close
of the comment period. One individual
responded to our request and we have

addressed their comments in this
section of the rule.

We considered all comments for the
proposed rule for the Coastal-Puget
Sound, St. Mary-Belly River, and
Jarbidge River population segments,
including oral testimony presented at
the public hearings and the comments
from the peer reviewer who responded
to our request to review the proposed
rule. The majority of comments
supported the listing proposal and nine
comments were in opposition.
Opposition was based on several
concerns, including possible negative
economic effects from listing bull trout;
potential restrictions on activities; lack
of solutions to the bull trout decline that
would result from listing; and
interpretation of data concerning the
status of bull trout and their threats in
the three population segments. The U.S.
Forest Service (USFS) (B. Siminoe,
USFS, in litt. 1998); National Park
Service (NPS) (David Morris, NPS, in
litt. 1998), Idaho Department of Fish and
Game (IDFG) (F. Partridge, IDFG, in litt.
1998; Partridge and Warren 1998),
Nevada Division of Wildlife (NDOW) (T.
Crawforth, NDOW, in litt. 1998; R.
Haskins, NDOW, in litt. 1998), (Bruce
Crawford, WDFW, in litt. 1998; WDFW
1998a), and Alberta Environmental
Protection (AEP) (Duane Radford, AEP,
in litt. 1998) provided us with
information on respective agency efforts
to assess, evaluate, monitor, and
conserve bull trout in habitats affected
by each agency’s management for the
three DPSs. Comments specific to the
Jarbidge River population segment were
addressed in the final rule
determination for that DPS (April 8,
1999; 64 FR 17110). Comments specific
to the Coastal-Puget Sound and St.
Mary-Belly River population segments
are addressed in this rule. Because
multiple respondents offered similar
comments, we grouped comments of a
similar nature or point. These comments
and our responses are presented below.

Issue 1: Several respondents opposed
the Federal listing, while others
supported it. Some respondents
requested that we delay or preclude
Federal listing until additional data on
the Coastal-Puget Sound population
segment are collected and considered,
and one respondent based this on the
belief that some subpopulations within
the north Puget Sound region and the
Olympic Peninsula appear to be stable
or increasing, and other subpopulations
occur in excellent or pristine habitat. A
respondent asked if complete status and
trend information is not available,
whether changes in habitat or threats are
sufficient to list a species, even if there
is no indication that a population is in

trouble. Another respondent noted we
did not evaluate listing criteria with
objective and quantitative methods,
making it difficult to interpret new
information in a consistent manner. The
respondent also said that, although
guantitative data are lacking for many
local populations of bull trout, sufficient
information exists to design an
inventory program to describe their
current distribution, relative abundance,
and population structure.

Our Response: A species may be
determined to be an endangered or
threatened species due to the five
factors identified in section 4(a)(1) of
the Act and addressed in the “Summary
of Factors Affecting the Species”
section. The Act requires us to base
listing determinations on the best
available commercial and scientific
information. Data are often not available
to make statistically rigorous inferences
about a species’ status (e.g., abundance,
trends in abundance, and distribution).
Overall, we found that sufficient
evidence exists in each of the
population segments that demonstrate
they are threatened by a variety of past
and ongoing threats, and are likely to
become endangered in the foreseeable
future.

In making this final determination, we
took into account the overall status of
bull trout in the coterminous United
States. We acknowledge that three north
Puget Sound subpopulations of bull
trout (lower Skagit River, Stillaguamish
River, and Snohomish River-Skykomish
River supopulations) appear to be in
better condition than subpopulations in
other areas of the Coastal-Puget sound
population segment. We determined
that the lower Skagit subpopulation was
“strong.” The WDFW has identified
“native char” spawning areas in a
number of tributaries in the
Stillaguamish River subpopulation, and
reported them as stable or expanding
based on limited spawner surveys of
Boulder Creek and the upper
Stillaguamish River (WDFW 1997a).
However, Mongillo (1993) and WDFW
(1997a) identified other areas of the
Stillaguamish subpopulation,
specifically Deer Creek and Canyon
Creek, as declining. Although the 1997
redd count for the Snohomish-
Skykomish River subpopulation was the
highest since an index reach was
established in 1988 (WDFW 1998a),
redd counts have been highly variable
over this time period, possibly
indicating an unstable population.
There is scant evidence that
subpopulations within the Nooksack
River are increasing or stable, although
much of the habitat within the
Nooksack River drainage has been
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severely degraded (WDFW 1998a). The
Cushman Reservoir subpopulation, on
the Olympic Peninsula, appears to have
an adult spawner return that has
stabilized around 300 fish for the past

7 years (WDFW 1998a). The available
spawning habitat for this subpopulation
lies primarily within Olympic National
Park and WDFW considers it to be in
excellent condition (WDFW 1998a). In
contrast, bull trout in the South Fork-
lower North Fork Skokomish River
occur in low numbers with no known
spawning sites. Habitat in the south
Fork and lower North fork Skokomish
River is severely degraded (WDFW
1998a).

Conversely, we have ample
information regarding threats to the
Coastal-Puget Sound population
segments. Many of the threats are
similar to those described for the
threatened Klamath River and Columbia
River bull trout population segments
(June 10, 1998; 63 FR 31647). We
acknowledge that available information
is insufficient to designate many of the
subpopulations within the Coastal-Puget
Sound population segment as ‘“‘strong”’
or “‘depressed.” However, because bull
trout display a high degree of sensitivity
to environmental disturbance and are
referred to as an indicator species, we
believe that bull trout are significantly
impacted by past and current habitat
degradation within the Coastal-Puget
Sound population segment, similar to
other listed and sensitive species (i.e.,
salmon). Habitat loss and degradation is
acknowledged as a significant factor
limiting salmon and trout populations
within Washington (Washington
Department of Fisheries (WDF) et al.
1993; Weitkamp et al. 1995; Busby et al.
1996; Spence et al. 1996; WDFW 1997a,
b). Although a number of
subpopulations have documented
spawning and rearing habitat in
protected areas of watersheds, the
spawning and rearing habitats of many
other subpopulations are not identified.
In addition, habitats used by other life-
history stages for migration,
overwintering, sub-adult rearing, are
degraded, and all life-history stages are
required for a species to persist. See the
“Summary of Factors Affecting the
Species’” section for a more complete
discussion of threats affecting bull trout.

Because the location of spawning
areas for many bull trout
subpopulations are not well known for
the Coastal-Puget Sound population
segment, we have been funding efforts
to determine the distribution of
spawning areas in various Coastal-Puget
Sound subpopulations. Although
estimates of bull trout abundance based
on redd counts will provide information

on which to evaluate the status of
“native char” subpopulations, the
method should be used with caution.
For example, in analyzing counts of bull
trout redds in Idaho and Montana,
Rieman and Myers (1997) found that
variability of counts in individual
streams reduces the ability to detect
trends, especially with data sets for
relatively short periods. They caution
that detection of trends will often
require more than 10 years of sampling,
even where declines could be large, and
for many bull trout spawning reaches,
declining trends may not be statistically
evident until numbers drop to critically
low levels. Given the lack or limitations
of statistically rigorous data for bull
trout in the Coastal-Puget Sound
population segment, our review of the
status of “‘native char’’ subpopulations
is based on the generally low number of
individuals observed in several
subpopulations throughout the
population segment, and the apparent
declines reported in others.

Issue 2: A respondent noted that the
proposed rule considered that loss of
the St. Mary-Belly River population
segment would constitute a significant
reduction in the range of the taxon.
They asked what portion of the range is
significant, and would the statement be
true for the St. Mary-Belly River
population segment if fish in Canada
were considered. They also inquired
whether bull trout in the population
segment are distinct from fish east of the
Continental Divide in Canada. Because
a large portion of the St. Mary-Belly
River population segment occurs on the
Blackfeet Reservation, another
respondent requested that we establish
government-to-government relations
with the Blackfeet Tribe, expressing
concern that Tribal comments and
interactions with us were considered
similarly to those from the general
public and not on a government-to-
government basis.

Our Response: We considered both
biological (available data) and
administrative (international boundary)
issues in determining distinct
population segments. Policy used to
guide determination of distinct
population segments is described in the
joint National Marine Fisheries Service
(NMFS) and Service policy for
recognizing distinct vertebrate
population segments under the Act
(February 7, 1996; 61 FR 4722).
Although we are not including bull
trout in Canada in the St. Mary-Belly
River population segment, fish are
believed to migrate across the
international boundary. Determination
of a significant reduction in range was
based only on bull trout occurring

within the coterminous United States, of
which loss of the population segment
would result in elimination of all bull
trout east of the Continental Divide.
Mogen (1998) noted genetic work that
indicated bull trout from the upper St.
Mary River drainage in Glacier National
Park and the Belly River in Alberta form
a genetically similar group, and bull
trout collected from other areas in
southern Alberta form another (Thomas
et al. 1997, cited in Mogen 1998).
Genetic analysis of tissue samples
collected in the St. Mary River drainage
during 1997 is not complete (Mogen
1998).

Regarding governmental relations, a
June 1997 Secretarial Order on Federal-
Tribal trust responsibilities and the Act,
clarifies responsibilities of agencies
relative to Tribal lands, rights, and trust
resources in implementing the Act. A
cooperative agreement among us, the
Blackfeet Tribe, and Bureau of
Reclamation establishes a partnership
focused on the conservation and
restoration of native salmonids and
habitat in the St. Mary River drainage.
Mogen (1998) presents results of a study
to investigate bull trout spawning areas
and fish abundance conducted pursuant
to the cooperative agreement. We have
met with representatives of the
Blackfeet Tribe to address concerns
about bull trout and government-to-
government relations.

Issue 3: One respondent noted that
criteria we used to determine the status
of subpopulations were adopted from
Rieman et al. (1997), who originally
developed them to apply to 6th field
watersheds in the Interior Columbia
Basin Ecosystem Management Project
(ICBEMP). Because fish in 6th field
watersheds are roughly equivalent to
local populations (see Rieman and
Mcintyre 1995), using the criteria may
be inconsistent with subpopulations as
defined in the proposed rule. Also,
several respondents were concerned
about applying the criteria to the
Coastal-Puget Sound population
segment for evaluating whether a
subpopulation is *‘strong’ or
“depressed.” One respondent asked
whether our definition of subpopulation
designation required absolute
reproductive isolation or only some
level of structuring that means reduced
gene flow and some local adaptation,
and whether subpopulations can
compose a larger metapopulation or if a
metapopulation is equivalent to a
subpopulation. Another respondent
contended that some dams were not
isolating mechanisms for
subpopulations (Middle Fork Nooksack,
Skagit, and Nisqually rivers) because
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(Coregonus clupeaformis) in lower St.
Mary Lake (Blackfeet Tribe, in litt.
1998). Given the apparent low
abundance of adult bull trout in the
upper St. Mary Lake subpopulation and
restricted migration opportunities over
the USBR diversion on lower St. Mary
Lake, any harvest of bull trout from this
subpopulation represents a threat.
Record-keeping by the two commercial
fishers is a requirement of the Blackfeet
Tribal Fish and Game Commission, but
is not strictly enforced. As discussed in
Issue 2 in the “Summary of Comments
and Recommendations section”, a
cooperative agreement exists among us,
the Blackfeet Tribe, and the Bureau of
Reclamation which establishes a
partnership focused on the conservation
and restoration of native salmonids and
habitat in the St. Mary River drainage.
We have recently met with the Blackfeet
Tribe to address our concerns about bull
trout. We will continue to assess the
effects of their harvest regulations and,
in accordance with the June 1997
Secretarial Order on Tribal-Federal
Trust responsibilities and the Act, we
will continue work with the Tribe to
assure that the conservation needs of
bull trout are met. Specifically, the
ongoing research carried out under the
cooperative agreement is evaluating
movement patterns, population status,
and genetic structure of the bull trout in
the St. Mary River drainage. We will
utilize the results as a basis to develop
future management recommendations.

C. Disease or Predation

Diseases affecting salmonids are
present or likely present in both
population segments, but are not
thought to be a factor threatening bull
trout. Instead, interspecific interactions,
including predation, likely negatively
affect bull trout where non-native
salmonids are introduced (Bond 1992;
Ziller 1992; Donald and Alger 1993;
Leary et al. 1993; MBTSG 19964; J.
Palmisano and V. Kaczynski, Northwest
Forestry Resources Council, in litt.
1997).

Coastal-Puget Sound Population
Segment

Disease is not believed to be a factor
in the decline of bull trout in the
Coastal-Puget Sound DPS. Outbreaks of
the parasite Dermocystidium salmonis
in the lower Elwha River may negatively
affect “‘native char” in years of high
chinook salmon returns (Kevin Amos,
WDFW, pers. comm. 1997). The
susceptibility of bull trout to the
parasite is unknown. There is concern
about whirling disease (Myxobolus
cerebralis), which occurs in wild trout
waters of western states, and though this

may be a potential threat to bull trout,
we do not have specific information on
it at this time.

Predation is not considered a primary
factor in the decline of Coastal-Puget
Sound ““‘native char.” The only
exception may be largemouth bass
(Micropterus salmoides) in Cushman
Reservoir on the Skokomish River that
may potentially affect the bull trout
subpopulation (Sam Brenkman, Oregon
State University, pers. comm. 1997,
WDFW 1997a).

St. Mary-Belly River Population
Segment

Disease and predation are not known
to be factors affecting the survival of
bull trout in the St. Mary-Belly River
Basin. Whirling disease has been
documented in numerous Missouri
River watersheds in central Montana,
though not in the Saskatchewan River
drainage where the St. Mary-Belly River
bull trout subpopulations occur.

D. The Inadequacy of Existing
Regulatory Mechanisms

Although varying efforts are
underway to assist in conserving bull
trout throughout the coterminous
United States (e.g., Batt 1996; Light et al.
1996; Robert Joslin, USFS, in litt. 1997;
Allan Thomas, BLM, in litt. 1997;
Montana Bull Trout Restoration Team
1997), the implementation and
enforcement of existing Federal and
State laws designed to conserve fishery
resources, maintain water quality, and
protect aquatic habitat have not been
sufficient to prevent past and ongoing
habitat degradation leading to bull trout
declines and isolation. Statutory
mechanisms, including the National
Forest Management Act, the Federal
Land Policy and Management Act, the
Public Rangelands Improvement Act,
the Clean Water Act, the National
Environmental Policy Act, Federal
Power Act, State Endangered Species
Acts and numerous State laws and
regulations oversee an array of land and
water management activities that affect
bull trout and their habitat.

Coastal-Puget Sound Population
Segment

In April 1994, the Secretaries of
Agriculture and Interior adopted the
Northwest Forest Plan for management
of late-successional forests within the
range of the northern spotted owl (Strix
occidentalis caurina) (USDA and USDI
1994a). This plan set forth objectives,
standards, and guidelines to provide for
a functional late-successional and old-
growth forest ecosystem. Included in the
plan is an aquatic conservation strategy
involving riparian reserves, key

watersheds, watershed analysis, and
habitat restoration. Approximately 35
percent of the total acreage within the
Coastal-Puget Sound bull trout
population segment are Federal lands
subject to Northwest Forest Plan
standards and guidelines (U.S.
Geological Survey (USGS), in litt. 1996).
In 1994, an assessment panel
determined that the proposed standards
and guidelines in the Northwest Forest
Plan would result in an 85 percent
future likelihood of attaining sufficient
aquatic habitat to support well-
distributed populations of bull trout on
Federal lands (USDA and USDI 1994b).
Prior to 1997, most projects developed
under the Northwest Forest Plan in this
DPS were determined to have ‘“‘no
impact” on bull trout and its habitat.
However, these determinations were
made prior to the development of
specific criteria (Service 1998c) to
evaluate the effects of Forest Service
activities on bull trout and their habitat.
Because existing aquatic habitat
conditions are severely degraded in
many subbasins, the effects from past
land management activities can be
expected to continue into the
foreseeable future in the form of
increased stream temperatures, altered
stream flows, sedimentation, and lack of
instream cover. These effects are often
exacerbated by landslides, road failures,
and debris torrents. Many of these
aquatic systems will require decades to
fully recover (USDA et al. 1993). Until
then, future habitat losses can be
expected due to past activities,
potentially resulting in local
extirpations, migratory barriers, and
reduced reproductive success (Spence et
al. 1996).

Washington State Forest Practice
Rules (WFPR) apply to all State, city,
county, and private lands not currently
covered under a Habitat Conservation
Plan (HCP) or other conservation
agreement in Washington.
Approximately 45 percent of the
Coastal-Puget Sound population
segment is held under private
ownership and 1.5 percent under city or
county ownership. Bull trout and their
habitats continue to face threats from
ongoing and future timber harvest
activities on many of these lands. The
WFPR set forth timber harvest
regulations for non-Federal and non-
Tribal forested lands in the State of
Washington. These rules set standards
for timber harvest activities in and
around riparian areas, in an effort to
protect aquatic resources. These riparian
management zone widths, as specified
by the WFPR, do not ensure protection
of the riparian components, because the
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minimum buffer widths are likely
insufficient to fully protect riparian
ecosystems (USDI et al. 1996a).

In January 1997, the Washington State
Department of Natural Resources
(WDNR) developed a multispecies HCP
under section 10 of the Act, covering all
WDNR-owned lands within the range of
the northern spotted owl. The WDNR
HCP primarily addresses the
conservation needs for old-growth
forest-dependent species, such as the
northern spotted owl and marbled
murrelet (Brachyramphus marmoratus
marmoratus), while allowing WDNR to
meet its trust responsibilities to the
State. The HCP also addresses the
conservation needs of other terrestrial
and aquatic species on WDNR lands.
Approximately 10 percent of the
Coastal-Puget Sound population
segment is in State ownership and is
covered by the HCP. The HCP
specifically provides Riparian
Conservation Strategies designed to
maintain the integrity and function of
freshwater stream habitat necessary for
the health and persistence of aquatic
species, especially salmonids. Road
maintenance and network planning
strategies included in the HCP also play
important roles in protecting aquatic
habitats, but are often reliant on the
Riparian Conservation Strategy stream
buffers for complete protection. If fully
and properly implemented, the HCP
should aid in the restoration and
protection of freshwater salmonid
habitat on the Olympic Peninsula and
the areas on the west slope of the
Cascades. There are still “legacy”
threats to bull trout subpopulations on
State lands even with the HCP in place.
For example, the HCP states, ‘“‘Adverse
impacts to salmonid habitat will
continue to occur because past forest
practices have left a legacy of degraded
riparian ecosystems, deforested unstable
hillslopes, and a poorly planned and
maintained road network’ (WDNR
1997). Areas logged in the past will take
decades to fully recover. In addition,
“*Some components of the riparian
conservation strategy require on-site
management decisions, and adverse
impacts to salmonid habitat may occur
inadvertently.” For example, timber
harvesting in the riparian buffer must
““maintain or restore salmonid habitat,”
but, at present, the amount of timber
harvesting in riparian ecosystems
compatible with high quality salmonid
habitat is unknown (WDNR 1997).

In 1992, the WDFW (formerly the
WDW) developed a draft bull trout-
Dolly Varden management and recovery
plan. In 1995, WDFW released a draft
EIS for the management plan. The plan
establishes a goal of restoring and

maintaining the health and diversity of
“native char” stocks and their habitats
in the State of Washington (WDFW
1995). In 1998, WDFW distributed a
revised draft of the bull trout and Dolly
Varden management plan to us for
review (WDFW 1998b). Although
commendable goals and strategies are
presented in the new draft plan, specific
guidance on how these goals and
strategies would be accomplished is not
provided. Our review of the plan
determined that it does not fully address
all elements necessary to conserve and
restore bull trout populations (Nancy
Gloman, Service, in litt. 1998). Because
all elements necessary for conservation
and restoration of bull trout are not fully
addressed and there are uncertainties
concerning implementation of the plan,
the effect of the plan on future bull trout
conservation in Washington is
unknown.

Since 1994, WDFW has been
developing a Wild Salmonid Policy
(WSP) to address management of all
native salmonids in the State. In
September 1997, WDFW released the
final EIS for the WSP. The policy
establishes a goal to protect, restore, and
enhance the productivity, production,
and diversity of wild salmonids and
their ecosystems to sustain ceremonial,
subsistence, commercial, and
recreational fisheries; non-consumptive
fish benefits; and related cultural and
ecological values well into the future
(WDFW 1997b). The WSP, in its current
form, may not adequately protect bull
trout because the primary focus is
restoring wild salmon and steelhead.
Although other wild salmonids,
including bull trout, are referred to in
the document, the proposed policy does
not address the unique requirements of
bull trout. As a result, proposed habitat
and water quality standards (current
State surface water quality standards),
originally developed with a focus on
salmon, may fall short in protection for
bull trout. The final EIS is not
considered a policy document to direct
WDFW. The EIS describes a set of
alternatives presented to the
Washington State Fish and Wildlife
Commission (Commission). The
Commission has the final responsibility
for taking action on the preferred
alternative and recommending policy
direction. When implemented, the
policy would present guidelines for
actions that WDFW must follow, but
would not be binding on other State,
Tribal, or private entities. The
publication of a WSP will likely occur
in the near future, but the format and
exact content of the document is
unknown. Given the uncertainties

surrounding implementation of the plan
and lack of specificity concerning bull
trout, including funding, possible
benefits to bull trout can not be
evaluated.

Section 305(b) of the 1972 Federal
Clean Water Act requires States to
identify water bodies biennially that are
not expected to meet State surface water
quality standards (WDOE 1996). These
waters are reported in the section 303(d)
list of water quality limited streams. The
Washington State 303(d) list (WDOE
1997) reflects the poor condition of
lower stream reaches of some systems
containing bull trout and Dolly Varden.
At least 30 stream reaches within
habitat occupied by 13 subpopulations
of “native char” are listed on the
Washington State proposed 1998 303(d)
list of water quality impaired streams
(WDOE 1997). Eight of these
subpopulations are ““depressed,” one is
“strong,” and four are ‘““unknown.”
Waters included on the 303(d) list due
to temperature exceedances are found in
areas where the Chehalis River-Grays
Harbor, lower Quinault River, Hoh
River, lower Elwha River, Nisqually
River, lower Puyallup, Green River,
Sammamish River-Issaquah Creek,
Stillaguamish River, and lower
Nooksack River subpopulations occur.
We have identified bull trout in two of
these subpopulations (Green River and
lower Puyallup). The State temperature
standards are likely inadequate for bull
trout because temperatures in excess of
15° C (59° F) are thought to limit bull
trout distribution (Rieman and Mcintyre
1993) and the State temperature
standard for the highest class of waters
is 16° C (61° F).

Subpopulations that occur in waters
on the 303(d) list not meeting instream
flow standards include the Dungeness
River-Gray Wolf River, South Fork-
lower North Fork Skokomish River,
lower Puyallup River, lower Skagit
River, and lower Nooksack River
“native char” subpopulations. Bull trout
are known to occur in four of these
subpopulations (Dungeness River-Gray
Wolf River; South Fork-lower North
Fork Skokomish River; lower Puyallup;
and lower Skagit River). Although no
minimum instream flow requirements
exist for bull trout, variable stream flows
and low winter flows are thought to
negatively influence the embryos and
alevins (a young fish which has not yet
absorbed its yolk sac) of bull trout
(Rieman and Mclntyre 1993).

The Chehalis River-Grays Harbor and
Sammamish River-Issaquah Creek
“native char” subpopulations occur in
waters on the 303(d) list for not meeting
the standards for dissolved oxygen.
Although no dissolved oxygen
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standards exist for bull trout, poor water
quality and highly degraded migratory
corridors may hinder or interrupt
migration (Spence et al. 1996), leading
to the further fragmentation of habitat
and isolation of bull trout.

Surface waters are assigned to one of
five classes under the Water Quality
Standards for Surface Waters of the
State of Washington (WAC 173-201A-
130). These classes are AA
(extraordinary), A (excellent), B (good),
C (fair) and Lake class. These classes of
criteria are established for the following
water quality parameters: temperature,
fecal coliform, turbidity, dissolved
oxygen, and toxic deleterious material
concentrations. With the exception of
dissolved oxygen, parameters are not to
exceed specified maximum levels for
each class. Maximum water temperature
criteria range from 16° C (60.8° F) (Class
AA), 18° C (64.4° F) (Class A), 21° C
(69.8° F) (Class B), to 22° C (71.6° F)
(Class C). Bull trout streams within the
Coastal-Puget Sound population
segment have stream segments that fall
in classes AA, A, and B. Given the
apparent low temperature requirements
of bull trout (Rieman and Mcintyre
1993), these temperature standards are
likely inadequate to protect bull trout
spawning, rearing or migration.
Segments of the Quinault, Queets,
Elwha, Skokomish, Nisqually, White,
Green, and Snohomish rivers do not
meet existing State standards for their
respective classes. It is unknown
whether the current standards
established for other water quality
parameters (fecal coliform, turbidity,
dissolved oxygen, toxic deleterious
material concentrations) within the
various classes, are adequate to protect
bull trout. See Factor A for additional
discussion of water quality.

St. Mary-Belly River Population
Segment

Two USBR structures likely affect bull
trout by dewatering stream reaches,
acting as passage barriers or exposing
fish to entrainment (Service 1998b). We
are not aware that the effects of the
structures were considered in their
construction (1902 and 1921) or
operation. Currently, operators attempt
to minimize passage and entrainment
problems by staging the fall dewatering
of the canal and removing boards in the
dam during winter. USBR has not
evaluated the effectiveness of the
operations and has not established
formal guidelines to minimize the
effects of the structures’ operations on
bull trout. The draft Montana Bull Trout
Restoration Plan (1998) does not address
or incorporate recommendations for bull

trout conservation found in the St.
Mary-Belly River population segment.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Natural and manmade factors
affecting the continued existence of bull
trout include: previous introductions of
non-native species that compete and
hybridize with “native char;”
subpopulation habitat fragmentation
and isolation caused by human
activities; and the risk of local
extirpations due to natural events such
as droughts and floods.

Introductions of non-native species by
the Federal government, State fish and
game departments and unauthorized
private parties across the range of bull
trout have resulted in declines in
abundance, local extirpations, and
hybridization of bull trout (Bond 1992;
Howell and Buchanan 1992; Leary et al.
1993; Donald and Alger 1993; Pratt and
Huston 1993; MBTSG 1995b,d: 1996g;
Platts et al.1995; John Palmisano and V.
Kaczynski, in litt. 1997). Non-native
species may exacerbate stresses on bull
trout from habitat degradation,
fragmentation, isolation, and species
interactions (Rieman and Mcintyre
1993). In some lakes and rivers,
introduced species including rainbow
trout and kokanee may benefit large
adult bull trout by providing
supplemental forage (Faler and Bair
1991; Pratt 1992; ODFW, in litt. 1993;
MBTSG 1996a). However, the same
introductions of game fish can
negatively affect bull trout due to
increased angling and subsequent
incidental catch, illegal harvest of bull
trout, and competition for space (Rode
1990; Bond 1992; WDW 1992; MBTSG
1995d).

Coastal-Puget Sound Population
Segment

Competition and hybridization with
introduced brook trout threatens the
persistence of some “‘native char”
subpopulations in the Coastal-Puget
Sound DPS. The State of Washington
has introduced brook trout into several
headwater areas occupied by “native
char;”” however, the distribution of
brook trout within many of these areas
appears to be limited. Brook trout can
affect bull trout even in areas with
undisturbed habitats (e.g., National
Parks). Brook trout normally have a
reproductive advantage (earlier
maturation) over resident bull trout,
which can lead to species replacement
(Leary et al. 1993; Thomas 1992). At
present, the distribution of 14 “native
char” subpopulations partially overlap
with brook trout in the upper Sol Duc
River, upper Elwha River, lower

Dungeness River-Gray Wolf River, upper
North Fork Skokomish River, South
Fork-lower North Fork Skokomish
River, Green River, lower Puyallup
(Carbon River), Snohomish River,
Skykomish River, Gorge Reservoir,
Diablo Reservoir, Ross Reservoir, Lower
Skagit River, upper Middle Fork
Nooksack River, and Canyon Creek
(Reed Glesne, North Cascades National
Park, in litt. 1993; Mongillo and Hallock
1993; John Meyer, Olympic National
Park, pers. comm. 1995; Morrill and
McHenry 1995; S. Brenkman, pers.
comm. 1997; Brady Green, MBSNF,
pers. comm. 1997).

“Native char”” subpopulations that
have become geographically isolated
may no longer have access to migratory
corridors. First- and second-order
streams in steep headwaters tend to be
hydrologically and geomorphically
more unstable than large, low-gradient
streams. Thus, salmonids are being
restricted to habitats where the
likelihood of extirpation because of
random environmental events is
greatest” (Spence et al. 1996). ““Native
char” subpopulations that are likely to
be negatively affected by natural events
as a result of isolation are Cushman
Reservoir, South Fork-lower North Fork
Skokomish River, Gorge Reservoir,
Diablo Reservoir, Ross Reservoir, upper
Middle Fork Nooksack River, upper
Quinault River, upper Sol Duc River,
upper Dungeness River, and Chester
Morse Reservoir (Service 1998a). Of
these 10 “native char’’ subpopulations,
we have examined species composition
in seven and bull trout have been
confirmed in five (Cushman Reservoir,
South Fork-lower North Fork
Skokomish River, upper Quinault River,
Chester Morse Reservoir, and upper
Middle Fork Nooksack River), of which
three are “‘depressed” (Service 1998a).

St. Mary-Belly Population Segment

Non-native species are pervasive
throughout the St. Mary and Belly rivers
(Fitch 1994; Fredenberg 1996; Clayton
1997). Brook, brown, and rainbow trout
have been widely introduced in the
area. We are not aware of any studies
conducted in the DPS evaluating the
effects of introduced non-native fishes
on bull trout. However, because brook
trout occur in the four bull trout
subpopulations, competition and
hybridization are threats in the St. Mary
and Belly rivers (Service 1998b),
especially on resident bull trout (R.
Wagner, pers. comm. 1998).

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by the Coastal-
Puget Sound and St. Mary-Belly River
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population segments of bull trout in
determining this rule. Based on this
evaluation, we have determined to list
the bull trout as threatened in both
population segments as summarized
below.

Coastal-Puget Sound Population
Segment

Bull trout and ““native char” in the
Coastal-Puget Sound population
segment have declined in abundance
and distribution within many
individual river basins. Bull trout and
“native char” currently occur as 34
separate subpopulations, which
indicates the level of habitat
fragmentation and geographic isolation.
Seven subpopulations are isolated above
dams or other diversion structures, with
at least 17 dams proposed in streams
inhabited by other bull trout or ““native
char” subpopulations. Bull trout and
“native char” are threatened by the
combined effects of habitat degradation
and fragmentation, blockage of
migratory corridors, poor water quality,
harvest, and introduced non-native
species. Although several
subpopulations lie completely or
partially within National Parks or
Wilderness Areas, these subpopulations
are threatened by the presence of brook
trout, or from habitat degradation that is
occurring outside of these restricted
land use areas. Based on the best
available information, we have
concluded that at least 10
subpopulations are currently
“depressed,” one subpopulation is
‘“strong,” and the status of the
remaining 23 subpopulations is
“unknown.” Some subpopulations in
the north Puget Sound have relatively
greater abundance compared to other
areas of the Coastal-Puget Sound
population segment. However, we
remain concerned over the reported
declines in abundance in other north
Puget Sound subpopulations, and the
documented threats present in these
subpopulation basins. Available
anecdotal information indicates
additional subpopulations within the
population segment have declined in
abundance.

St. Mary-Belly River Population
Segment

The St. Mary-Belly population
segment contains the only bull trout
found east of the Continental Divide in
the coterminous United States. We
identified four subpopulations isolated
primarily by irrigation dams and
diversions. Recent surveys indicate that
bull trout occur in relatively low
abundance, with three subpopulations
“depressed” and the status of one

subpopulation “unknown.” Migratory
bull trout are known to occur in three
subpopulations, but these
subpopulations are isolated by irrigation
dams and unscreened diversions. We
consider the dams and unscreened
diversions a major factor affecting bull
trout in the population segment by
inhibiting fish movement and possibly
entrainment into diversion channels
and habitat alterations associated with
dewatering. There are no formal
guidelines to minimize the effects of the
operation of the structures on bull trout.
Bull trout are also threatened by
negative interactions with non-native
brook trout that occur with the four
subpopulations.

Critical Habitat

Critical habitat is defined in section 3
of the Act as—(i) the specific area
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those biological features (1)
essential to the conservation of the
species and (I1) that may require special
management considerations or
protection and; (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “‘Conservation’ means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or
threatened. Our regulations (50 CFR
424.12(a)) state that critical habitat is
not determinable if information
sufficient to perform required analysis
of impacts of the designation is lacking
or if the biological needs of the species
are not sufficiently well known to
permit identification of an area as
critical habitat. Section 4(b)(2) of the
Act requires us to consider economic
and other relevant impacts of
designating a particular area as critical
habitat on the basis of the best scientific
data available. The Secretary may
exclude any area from critical habitat if
he determines that the benefits of such
exclusion outweigh the conservation
benefits, unless to do so would result in
the extinction of the species.

We find that the designation of
critical habitat is not determinable for
bull trout in the coterminous United
States, based on the best available

information. When a “‘not
determinable” finding is made, we
must, within 2 years of the publication
date of the original proposed rule,
designate critical habitat, unless the
designation is found to be not prudent.
We reached a ‘““not determinable”
critical habitat finding in the proposed
rule, and we specifically requested
comments on this issue. While we
received a number of comments
advocating critical habitat designation,
none of these comments provided
information that added to our ability to
determine critical habitat. Additionally,
we did not obtain any new information
regarding specific physical and
biological features essential for bull
trout during the open comment period,
including the five public hearings. The
biological needs of bull trout is not
sufficiently well known to permit
identification of areas as critical habitat.
Insufficient information is available on
the number of individuals or spawning
reaches required to support viable
subpopulations throughout each of the
distinct population segments. In
addition, we have not identified the
extent of habitat required and all
specific management measures needed
for recovery of this fish. This
information is considered essential for
determining critical habitat for these
population segments. In addition,
within the Coastal-Puget Sound bull
trout are sympatric with Dolly Varden.
These two species are virtually
impossible to visually differentiate and
genetic and morphological-meristic
analyses to determine the presence or
absence of bull trout and Dolly Varden
have only been conducted on 15 of the
35 “native char” subpopulations. The
presence of bull trout in the remaining
20 subpopulations in the Coastal-Puget
Sound along with the information noted
above is considered essential for
determining critical habitat for these
population segments. Therefore, we find
that designation of critical habitat for
bull trout in the coterminous United
States is not determinable at this time.
We will protect bull trout habitat
through the recovery process and
through section 7 consultations to
determine whether Federal actions are
likely to jeopardize the continued
existence of the species.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain activities.
Recognition through listing encourages
and results in conservation actions by
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Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of a listed species or to
destroy or adversely modify its critical
habitat. If a Federal action may affect a
listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with us.

The Coastal-Puget Sound and St.
Mary-Belly River population segments
occur on lands administered by the
USFS, NPS, and BLM; various State-
and privately-owned properties in
Washington (Coastal-Puget Sound
population segment) and Montana (St.
Mary-Belly River population segment);
Blackfeet Tribal lands in Montana, and
various Tribal lands in Washington.
Federal agency actions that may require
consultation as described in the
preceding paragraph include COE
involvement in projects such as the
construction of roads and bridges, and
the permitting of wetland filling and
dredging projects subject to section 404
of the Clean Water Act; Federal Energy
Regulatory Commission licensed
hydropower projects authorized under
the Federal Power Act; USFS and BLM
timber, recreation, mining, and grazing
management activities; Environmental
Protection Agency authorized
discharges under the National Pollutant
Discharge System of the Clean Water
Act; and U.S. Housing and Urban
Development projects.

On January 27, 1998, an interagency
memorandum between the USFS, BLM
and us outlined a process for bull trout
section 7 conference and consultation in
recognition of the possibility of an
impending listing of bull trout in the
Klamath River and Columbia River
basins. The process considers both
programmatic actions (e.g., land
management plans) and site-specific
actions (e.g., timber sales and livestock
grazing allotments) and incorporates
conference and consultation at the

watershed level. The process uses a
matrix (Service 1998c) to determine the
environmental baseline and the effects
of actions on the environmental baseline
of bull trout. The USFS and BLM
provided a Biological Assessment (BA)
to us on June 15, 1998, which evaluated
the effects of implementing the land
management plans, as amended by
PACFISH and INFISH strategy, in the
Klamath River and Columbia River
basins. PACFISH is the Interim
Strategies for Managing Anadromous
Fish-producing Watersheds in Eastern
Oregon and Washington, Idaho, and
Portions of California, developed by the
USFS and BLM. PACFISH is intended to
be an ecosystem-based, aquatic habitat
and riparian-area management strategy
for Pacific salmon, steelhead, and sea-
run cutthroat trout habitat on lands
administered by the two agencies that
are outside the area subject to
implementation of the NFP. INFISH is
the Inland Native Fish Strategy, which
was developed by the USFS to provide
an interim strategy for inland native fish
in eastern Oregon and Washington,
Idaho, western Montana, and portions of
Nevada. The BA concluded the plans, as
amended, would not jeopardize the
Klamath River and Columbia River
DPSs of bull trout. In addition, in a June
19, 1998, letter, the land management
agencies provided commitments in
implementing the PACFISH and INFISH
aquatic conservation strategies to ensure
the USFS and BLM management plans
and associated actions would conserve
federally listed bull trout. The
commitments addressed: restoration and
improvement; standards and guidelines
of PACFISH and INFISH; key and
priority watershed networks; watershed
analysis; monitoring; long-term
conservation and recovery; and section
7 consultation at the watershed level.
The BA and additional commitments
were part of the materials we evaluated
in developing a biological opinion on
the management plans. The non-
jeopardy biological opinion, issued
August 14, 1998, endorsed
implementation of those commitments
in the Klamath River and Columbia
River basins, in addition to identifying
further actions to help ensure
conservation of bull trout in those DPSs.
The NFP applies to Federal lands in the
Coastal-Puget Sound population
segment. Although we have not
finalized a programmatic biological
opinion, programmatic consultations
with three National Forests have been
re-initiated, including conferencing on
bull trout with the USFS regional office
for the Olympic, Mount Baker-

Snoqualmie, and Gifford Pinchot
National Forests.

The Act and implementing
regulations found at 50 CFR 17.31 set
forth a series of general prohibitions and
exceptions that apply to all threatened
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take (which includes to harass, harm,
pursue, hunt, shoot, wound, kill, trap,
or collect; or attempt any of these),
import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It is also illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to our agents and State conservation
agencies. In this case, a special rule
tailored to this particular species takes
the place of the regulations in 50 CFR
17.31; the special rule, though,
incorporates most requirements of the
general regulations, although with
additional exceptions.

We may issue permits under section
10(a)(1) of the Act to carry out otherwise
prohibited activities involving
endangered and threatened wildlife
under certain circumstances.
Regulations governing permits are at 50
CFR 17.32 for threatened species. Such
permits are available for scientific
purposes, to enhance the propagation or
survival of the species, and/or for
incidental take in connection with
otherwise lawful activities. Permits are
also available for zoological exhibition,
educational purposes, or special
purposes consistent with the purpose of
the Act. For copies of the regulations
concerning listed plants and animals,
and general inquiries regarding
prohibitions and permits, contact the
U.S. Fish and Wildlife Service,
Ecological Services, Endangered Species
Permits, 911 N.E. 11th Avenue,
Portland, Oregon, 97232-4181
(telephone 503/231-2063; facsimile
503/231-6243).

It is our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), to identify to the maximum
extent practicable at the time a species
list, listing those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of this listing on proposed and
ongoing activities within the species’
range. We believe the following actions
would not be likely to resultin a
violation of section 9, provided the
activities are carried out in accordance
with all existing regulations and permit
requirements:
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(1) Actions that may affect bull trout
and are authorized, funded or carried
out by a Federal agency when the action
is conducted in accordance with an
incidental take statement issued by us
pursuant to section 7 of the Act;

(2) Possession of bull trout caught
legally in accordance with authorized
State, NPS, and Tribal fishing
regulations (see ‘‘Special Rule” section);

(3) State, local and other activities
approved by us under section 4(d),
section 6(c)(1), or section 10(a)(1) of the
Act;

(4) The planting of native vegetation
within riparian areas, using hand tools
or mechanical auger. This does not
include any site preparation that
involves the removal of native
vegetation (such as deciduous trees and
shrubs) or goes beyond that necessary to
plant individual trees, shrubs, etc.;

(5) The installation of fences to
exclude livestock impacts to the
riparian area and stream channel. The
installation of new off-channel livestock
watering facilities where livestock use
streams for watering, and the operation
and maintenance of existing off-channel
livestock watering facilities. These
watering facilities must consist of low
volume pumping, gravity feed or well
systems, and in-water intakes must be
screened consistent with National
Marine Fisheries Service (NMFS)
Juvenile Fish Screen Criteria For Pump
Intakes. This does not include the
potential impacts associated with the
grazing activity itself or negative effects
attributable to depleting stream flow
due to water withdrawal;

(6) The placement of human access
barriers, such as gates, fences, boulders,
logs, vegetative buffers, and signs to
limit use- and disturbance-associated
impacts. These impacts include timber
theft, disturbance to wildlife, poaching,
illegal dumping of waste, erosion of
soils, and sedimentation of aquatic
habitats, particularly in sensitive areas
such as riparian habitats or geologically
unstable zones. This does not include
road maintenance or the potential
impacts associated with the road itself;

(7) The current operation and
maintenance of fish screens on various
water facilities that meet the current
NMFS Juvenile Fish Screen Criteria and
Juvenile Fish Screen Criteria For Pump
Intakes. This does not include the use
of traps or other collection devices at
screen installations, operation of the
diversion structure, or negative effects
attributable to depleting stream flow
due to water diversion;

(8) The installation, operation, and
maintenance of screens where the
existing canal or ditch is located off the
main stream channel. The canal or ditch

must be dewatered prior to screen and
bypass installation and prior to fish
entering the canal or ditch. Installed
screens and bypass structures must meet
the current NMFS Juvenile Fish Screen
Criteria. Bypass must be accomplished
through free (volitional) access, with
adequate velocities, construction
materials and stream re-entry conditions
that will not result in harm or death to
fish. This does not include the use of
traps or other collection devices at
screen installations, placement or
operation of the diversion structure, or
negative effects attributable to depleting
stream flow due to water diversion;

(9) The general maintenance of
existing structures (such as homes,
apartments, commercial buildings)
which may be located in close
proximity to a stream corridor, but
outside of the stream channel. This does
not include potential impacts associated
with sediment or chemical releases that
may adversely affect bull trout or their
habitat, nor does this include those
activities that may degrade existing
riparian areas or alter streambanks (such
as removal of streamside vegetation and
streambank stabilization); and

(20) The lawful use of existing State,
county, city, and private roads. This
does not include road maintenance and
the potential impacts associated with
the road itself that may destroy or alter
bull trout habitat (such as grading of
unimproved roads, stormwater and
contaminant runoff from roads, failing
road culverts, and road culverts that
block fish migration), unless authorized
by us through section 7 or 10 of the Act.

The following actions likely would be
considered a violation of section 9:

(1) Take of bull trout without a permit
or other incidental take authorization
from us. Take includes harassing,
harming, pursuing, hunting, shooting,
wounding, killing, trapping, capturing,
or collecting, or attempting any of these
actions, except in accordance with
applicable State, NPS, and Tribal fish
and wildlife conservation laws and
regulations;

(2) To possess, sell, deliver, carry,
transport, or ship illegally taken bull
trout;

(3) Unauthorized interstate and
foreign commerce (commerce across
State and international boundaries) and
import/export of bull trout (as discussed
in the prohibition discussion earlier in
this section);

(4) Intentional introduction of non-
native fish species that compete or
hybridize with, or prey on bull trout;

(5) Destruction or alteration of bull
trout habitat by dredging,
channelization, diversion, in-stream
vehicle operation or rock removal,

grading of unimproved roads,
stormwater and contaminant runoff
from roads, failing road culverts, and
road culverts that block fish migration
or other activities that result in the
destruction or significant degradation of
cover, channel stability, substrate
composition, turbidity, temperature,
and migratory corridors used by the
species for foraging, cover, migration,
and spawning;

(6) Discharges or dumping of toxic
chemicals, silt, or other pollutants into
waters supporting bull trout that result
in death or injury of the species; and

(7) Destruction or alteration of
riparian or lakeshore habitat and
adjoining uplands of waters supporting
bull trout by timber harvest, grazing,
mining, hydropower development, road
construction or other developmental
activities that result in destruction or
significant degradation of cover,
channel stability, substrate composition,
temperature, and migratory corridors
used by the species for foraging, cover,
migration, and spawning.

We will review other activities not
identified above on a case-by-case basis
to determine if a violation of section 9
of the Act may be likely to result from
such activity. We do not consider these
lists to be exhaustive and provide them
as information to the public.

Direct your questions regarding
whether specific activities may
constitute a violation of section 9 to the
Supervisor, Western Washington Office,
510 Desmond Drive SE, Suite 102,
Lacey, Washington 98503 (telephone
360/753-9440; facsimile 360/753-9518)
for the Coastal-Puget Sound population
segment; the Montana Field Office, 100
N. Park, Suite 320 Helena, Montana
59601 (telephone 406/449-5225;
facsimile 406/449-5339) for the St.
Mary-Belly River population segment.

Special Rule

Section 4(d) of the Act provides that
when a species is listed as threatened,
we are to issue such regulations as are
necessary and advisable to provide for
the conservation of the species. We have
generally done so by adopting
regulations (50 CFR 17.31) applying
with respect to threatened species the
same prohibitions that under the Act
apply with respect to endangered
species. Those prohibitions generally
make it illegal to import, export, take,
possess, ship in interstate commerce, or
sell a member of the species. The ““take”
that is prohibited includes harassing,
harming, pursuing, hunting, shooting,
wounding, killing, trapping, capturing,
or collecting the wildlife, or attempting
to do any of those things. However, we
may also issue a special rule tailored to
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a certain threatened species,
establishing with respect to it only those
particular prohibitions that are
necessary and advisable for its
conservation. In that case, the general
prohibitions in 50 CFR 17.31 do not
apply to that species, and the special
rule contains all the prohibitions and
exceptions that do apply. Typically,
such special rules incorporate all the
prohibitions contained in 50 CFR 17.31,
with additional exceptions for certain
forms of take that we have determined
are not necessary and advisable to
prohibit in order to provide for the
conservation of that particular species.

The special rule in this final
determination for bull trout will apply
to bull trout wherever found in the
coterminous lower 48 States, except in
the Jarbidge River basin in Nevada and
Idaho. The principal effect of the special
rule is to allow take in accordance with
State, NPS, and Native American Tribal
permitted fishing activities. Since we
are finalizing the listing of bull trout as
a coterminous listing, we are essentially
adding the special rule we had proposed
for the Coastal-Puget Sound and St.
Mary-Belly River population segments
to the existing special rule for the
Klamath and Columbia River population
segments published on June 10, 1998
(63 FR 31647). The resultant special rule
is effectively identical to the proposed
rule for the Coastal-Puget Sound and St.
Mary-Belly population segments and
does not change the existing special rule
for the Klamath and Columbia River
population segments. The special rule
for the Jarbidge River population
segment is effectively identical to the
special rule for the other four
population segments except that it is
only valid until April 9, 2001, and thus,
will remain separate.

We believe that statewide angling
regulations have become more
restrictive in an attempt to protect bull
trout in Washington, Idaho, Oregon,
California, and Montana, and are
adequate to provide continued
conservation benefits for bull trout in
the Klamath River, Columbia River,
Coastal-Puget Sound and the St. Mary-
Belly River population segments. The
State of Washington closed fishing in
1994 for ““‘native char” in most waters
within the Coastal-Puget Sound
population. Legal angler harvest in the
St. Mary-Belly River DPS in Montana
occurs only on the Blackfeet Indian
Reservation. Legal harvest of bull trout
in the Klamath River basin was
eliminated in 1992 when the Oregon
Department of Fish and Wildlife
imposed a fishing closure. State
management agencies in Idaho, Oregon,
Montana, and Washington have

suspended harvest of bull trout in the
Columbia River basin, except in Lake
Billy Chinook (Oregon) and Swan Lake
(Montana). Since the States and many
Tribal governments have demonstrated
a willingness to adjust their regulations
to reduce fishing pressures where
needed, we do not believe it is
necessary and advisable for the
conservation of the species to prohibit
take through regulated fishing of
subpopulations of bull trout that are
exhibiting stable or increasing numbers
of individuals and where habitat
conditions are not negatively depressing
local fish stocks. Using discretion when
applying 4(d) exemptions can foster
incentives for States and Tribes to
expedite conservation efforts by
providing rewards for restoring stocks
and allowing regulated harvest prior to
delisting. For example, Washington has
only two systems in the Coastal-Puget
Sound population segment that are open
for bull trout fishing. These systems
have a two fish limit with a minimum
508 mm (20 in.) size limit to allow
females to spawn at least once. Also, as
long as these systems are closely
monitored, we are gaining valuable
information about the life history,
relative abundance, and distribution of
bull trout, which will be important for
working towards the recovery of the
species. We intend to continue to work
with the States and Tribes in assessing
whether current fishing regulations are
adequate to protect bull trout, and in
developing management plans and
agreements with the objective of
recovery and eventual delisting of the
species.

In accordance with the June 1997
Secretarial Order on Federal-Tribal trust
responsibilities and the Act, we will
work with Tribal governments that
manage bull trout streams to restore
ecosystems and enhance Tribal
management plans affecting the species.
We believe that the special rule is
consistent with the Secretarial Order
designed to enhance Native American
participation under the Act and will
allow more efficient management of the
species on Tribal lands.

Elsewhere in today’s Federal Register
we have published a Notice of Intent
which outlines our intent to develop,
through section 4(d) of the Act, another
special rule for bull trout that would
provide conservation benefits to the
species, while ensuring the future
continuation of land management
actions. The special rule would address
two categories of activities affecting bull
trout: (1) Habitat restoration; and (2)
regulations that govern land and water
management activities. Please refer to

the notice for further information and if
you wish to provide comments to us.

Similarity of Appearance

Section 4(e) of the Act authorizes the
listing of a non-threatened or
endangered species based on similarity
of appearance to a threatened or
endangered species if—(A) the species
so closely resembles in appearance an
endangered or threatened species that
enforcement personnel would have
substantial difficulty in differentiating
between the listed and unlisted species;
(B) the effect of this substantial
difficulty is an additional threat to an
endangered or threatened species; and
(C) such treatment will substantially
facilitate the enforcement and further
the policy of the Act.

Within the Coastal-Puget Sound
population segment, bull trout occur
sympatrically within the range of the
Dolly Varden. These two species so
closely resemble one another in external
appearance that it is virtually
impossible for the general public to
visually differentiate the two. Currently,
WDFW manages bull trout and Dolly
Varden together as “‘native char.”
Fishing for bull trout and Dolly Varden
is open in four subpopulations within
the Coastal-Puget Sound population
segment, two under WDFW regulations,
and two under Native American Tribal
regulations. These “‘native char”
fisheries may adversely affect these
subpopulations of bull trout. However,
under current harvest management,
there is no evidence that the specific
harvest for Dolly Varden creates an
additional threat to bull trout within
this population segment. Therefore, a
similarity of appearance rule is not
being issued for Dolly Varden at this
time. However, if bull trout and Dolly
Varden are managed in Washington
State as separate species in the future,
we may consider, at that time, the
merits of proposing Dolly Varden under
the similarity of appearance provisions
of the Act.

Section 7 Consultation

Although this rule consolidates the
five bull trout DPSs into one listed
taxon, based on conformance with the
DPS policy for purposes of consultation
under section 7 of the Act, we intend to
retain recognition of each DPS in light
of available scientific information
relating to their uniqueness and
significance. Under this approach, these
DPSs will be treated as interim recovery
units with respect to application of the
jeopardy standard until an approved
recovery plan is developed. Formal
establishment of bull trout recovery
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units will occur during the recovery
planning process.

Paperwork Reduction Act for the
Listing

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-0094. An agency may not
conduct or sponsor, and a person is not
required to respond to a collection of
information, unless it displays a
currently valid control number. For
additional information concerning
permit and associated requirements for
threatened species, see 50 CFR 17.32.

Required Determinations for the
Special Rule

Regulatory Planning and Review,
Regulatory Flexibility Act, and Small
Business Regulatory Enforcement
Fairness Act

The special rule was not subject to
Office of Management and Budget
(OMB) review under Executive Order
12866.

This special rule will not have an
annual economic effect of $100 million
or adversely affect an economic sector,
productivity, jobs, the environment, or
other units of the government.
Therefore, a cost-benefit and full
economic analysis is not required.

Section 4(d) of the Act provides
authority for us to issue regulations
necessary to provide for the
conservation of species listed as
threatened. We find that State, NPS, and
Native American Tribal angling
regulations have become more
restrictive in an attempt to protect bull
trout in the coterminous United States.
We believe that existing angling
regulations developed independently by
the States, National Park Service, and
Native American Tribes are adequate to
provide continued conservation benefits
for the bull trout in the coterminous
United States. As a result, the special
rule will allow angling to take place in
the river systems within the Klamath
River, Columbia River, Coastal-Puget
Sound, and St. Mary-Belly River DPSs
under existing State regulations. The
Jarbidge River DPS has a separate
special rule that was made final on
April 8, 1999 (64 FR 17110), and
continues to remain in effect for that
DPS. The economic effects discussion
addresses only the economic benefits
that will accrue to the anglers who can
continue to fish in river systems within
the Klamath River, Columbia River,
Coastal-Puget Sound and St. Mary-Belly

River population segments. Although
the special rule for the Klamath River
and Columbia River DPSs was finalized
onJune 10, 1998 (63 FR 31647), and
continues to remain in effect, they are
included in this “Required
Determinations for the Special Rule”
section since the special rule applies to
all four DPSs (see ““Special Rule”
section for further discussion of this
issue).

This special rule will allow continued
angling opportunities in Washington,
Idaho, Oregon, California, and Montana
under existing State, NPS, and Native
American Tribal regulations. Data on
the number of days of trout fishing
under new State regulations are
available by State from the 1996
National Survey of Fishing, Hunting,
and Wildlife Associated Recreation.
These data pertain to total trout fishing
in each State. In order to develop an
estimate of angling days preserved by
this rule, we used the proportion of the
river miles in this rule to total river
miles of coldwater running rivers and
streams in each State to estimate the
portion of total trout angling days
affected by this rule. Because of the lack
of definitive data, we decided to do a
worst case analysis. We analyzed the
economic loss in angling satisfaction,
measured as consumer surplus, if all
trout fishing were prohibited in the
Klamath, Columbia, St. Mary-Belly
rivers and the Coastal-Puget Sound.
Since there are substitute sites in each
State where fishing is available, this
measure of consumer surplus is a
conservative estimate and would be a
maximum estimate. The total estimated
angling days affected is 266,490
annually. We used a consumer surplus
of $19.35 (1999%$) per day for trout
fishing to get an estimated benefit of
slightly over $5 million annually. If the
assumption that the affected rivers
receive an average amount of angling
pressure does not hold true, and the
angling pressure is twice the average for
the affected rivers, then the annual
consumer surplus will be in the range
of $10 million annually. Consequently,
this rule will have a small measurable
economic benefit on the United States
economy, and even in the event that
fishing pressure is twice the State
average in the affected rivers, this rule
will not have an annual effect of $100
million or more for a significant rule-
making action.

This special rule will not create
inconsistencies with other agencies’
actions.

The special rule allows for continued
angling opportunities in accordance
with existing State, NPS, and Native
American Tribal regulations.

This special rule will not materially
affect entitlements, grants, user fees,
loan programs, or the rights and
obligations of their recipients. This
special rule does not affect entitlement
programs.

This special rule will not raise novel
legal or policy issues. There is no
indication that allowing for continued
angling opportunities in accordance
with existing State, NPS, and Native
American Tribal regulations would raise
legal, policy, or any other issues.

The Department of the Interior
certifies that the final rule will not have
a significant economic effect on a
substantial number of small entities as
defined under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). A Regulatory
Flexibility Analysis is not required.
Accordingly, a Small Entity Compliance
Guide is not required. We recognize that
some affected entities are considered
“small” in accordance with the
Regulatory Flexibility Act, however, no
individual small industry within the
United States will be significantly
affected by allowing for continued
angling opportunities in accordance
with existing State, NPS, and Tribal
regulations.

The special rule is not a major rule
under 5 U.S.C. 801 et seq., the Small
Business Regulatory Enforcement
Fairness Act.

This special rule does not have an
annual effect on the economy of $100
million or more. Trout fishing in the
Klamath River, Columbia River, the
Coastal-Puget Sound, and the St. Mary-
Belly River generates expenditures by
local anglers of an estimated $8.7
million per year. Consequently, the
maximum benefit of this rule for local
sales of equipment and supplies is no
more than $8.7 million per year and
most likely smaller because all fishing
would not cease in the area even if the
Klamath River, Columbia River, the
Coastal-Puget Sound, and the St. Mary-
Belly River were closed to trout fishing.
The availability of numerous substitute
sites would keep anglers spending at a
level probably close to past levels.

This special rule will not cause a
major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions. This
special rule allows the continuation of
fishing in the Klamath River, Columbia
River, Coastal-Puget Sound and St.
Mary-Belly River population segments
and, therefore, allows for the usual sale
of equipment and supplies by local
businesses. This special rule will not
affect the supply or demand for angling
opportunities in Washington, Idaho,
Oregon, California, and Montana, and
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therefore, should not affect prices for
fishing equipment and supplies, or the
retailers that sell equipment. Trout
fishing in the affected rivers accounts
for less than 2 percent of the available
trout fishing in the States.

This special rule does not have
significant adverse effects on
competition, employment, investment
productivity, innovation, or the ability
of United States based enterprises to
compete with foreign-based enterprises.
Because this rule allows for the
continuation of spending of a small
number of affected anglers,
approximately $8.6 million for trout
fishing, there will be no measurable
economic effect on the freshwater
sportfish industry which has annual
sales of equipment and travel
expenditures of $24.5 billion
nationwide.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501, et
seq.):

This special rule will not
“significantly or uniquely” affect small
governments. A Small Government
Agency Plan is not required; and

This special rule will not produce a
Federal mandate of $100 million or
greater in any year; that is, it is not a
“significant regulatory action’” under
the Unfunded Mandates Reform Act.

Takings Implication

We have determined that this special
rule has no potential takings of private

would not restrict, limit, or affect
property rights protected by the
Constitution.

Federalism

This special rule will not have
substantial direct effects on the States,
in their relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among various levels of
government. Therefore, in accordance
with Executive Order 12612, we have
determined that this special rule does
not have sufficient federalism
implications to warrant a Federalism
Assessment.

Civil Justice Reform

The Department of the Interior has
determined that this special rule meets
the applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

National Environmental Policy Act

We have determined that an
Environmental Assessment and
Environmental Impact Statement, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, we amend part 17,
subchapter B of chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Amend §17.11(h) by revising the
entries for “trout, bull’’ under FISHES,
in the List of Endangered and
Threatened Wildlife to read as follows:

§17.11 Endangered and threatened
wildlife.

property implications as defined by A complete list of all references cited * * * > *
Executive Order 12630. The special rule herein is available upon request from (h)y*> * *
SPECIES Vertebrate population s ;
Historic range where endangered or Status \I/l\gtlgcri] ﬁggﬁgtl Sﬁﬁg'sal
Common name Scientific name threatened
* * * * * * *
FISHES
* * * * * * *
Trout, bull .......... Salvelinus confluentus .. U.S.A. (AK, Pacific NW U.S.A, coterminous T 637, 659, NA 17.44(w)
into CA, ID, NV, MT), (lower 48 states). 670 17.44(x)
Canada (NW Terri-
tories).
* * * * * * *

3. Amend §17.44 by revising
paragraph (w) to read as follows:

§17.44 Special rules—fishes.

* * * * *

(w) What species are covered by this
special rule? Bull trout (Salvelinus
confluentus), wherever found in the
coterminous lower 48 States, except in

the Jarbidge River Basin in Nevada and
Idaho (see 50 CFR 17.44(x)).

(1) What activities do we prohibit?
Except as noted in paragraph (w)(2) of
this section, all prohibitions of 50 CFR
17.31 and exemptions of 50 CFR 17.32
shall apply to the bull trout in the
coterminous United States as defined in
paragraph (w) of this section.

(i) No person may possess, sell,
deliver, carry, transport, ship, import, or
export, by any means whatsoever, any
such species taken in violation of this
section or in violation of applicable
State, National Park Service, and Native
American Tribal fish and conservation
laws and regulations.

(i) It is unlawful for any person to
attempt to commit, solicit another to
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commit, or cause to be committed, any
offense listed in this special rule.

(2) What activities do we allow? In the
following instances you may take this
species in accordance with applicable
State, National Park Service, and Native
American Tribal fish and wildlife
conservation laws and regulations, as
constituted in all respects relevant to
protection of bull trout in effect on
November 1, 1999:

(i) Educational purposes, scientific
purposes, the enhancement of

propagation or survival of the species,
zoological exhibition, and other
conservation purposes consistent with
the Act; or

(ii) Fishing activities authorized
under State, National Park Service, or
Native American Tribal laws and
regulations;

(3) How does this rule relate to State
protective regulations? Any violation of
applicable State, National Park Service,
or Native American Tribal fish and
wildlife conservation laws or

regulations with respect to the taking of
this species is also a violation of the
Endangered Species Act.
* * * * *

Dated: October 14, 1999.
Donald Barry,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 99-28295 Filed 10-29-99; 8:45 am]
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