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Disclaimer
The comments in this guidance are not intended as individual legal advice. This guidance is general in nature and designed to aid neighbors wishing to make comments on development applications for property with Measure 37 claims.  Consider the context of your particular situation and determine the best course of action for your comments.  It is important to remember to get your comments in by the deadline.  For more complex matters and to obtain a specific analysis of any particular development application, the neighbor/commenter is advised to contact knowledgeable counsel directly for specific assistance.

Local land use regulations and procedures can be complex.  There is no uniformity to land use regulations and procedures used by cities and counties in Oregon.   This guide does not attempt to explain local government land use plans, regulations and procedures.  Crag Law Center offers this guide only for the purpose of describing certain kinds of arguments that can be used by you in applications for development permits based on waivers made under Measure 37.  Only clients that have signed retainer agreements are clients of the Crag Law Center and the use of this guide does not make you a client of the Crag Law Center.
Due to the unsettled nature of the law governing Measure 37 claims (ORS 197.352), this guide is not comprehensive nor is it definitive.  Many of the important legal questions regarding Measure 37 are still unresolved and are the subject of scores of legal proceedings around Oregon.  (For a sample of the amount of litigation of this new law see http://www.doj.state.or.us/hot_topics/measure37litigation.shtml)  
Under these circumstances this guide cannot provide definitive answers regarding the proper interpretation of Measure 37.  
I. Introduction
Since November 2004, over 7,500 Measure 37 claims have been made on over 750,000 acres of land.  Although many Measure 37 claimants do not specify a reduction in value, the total amount of claimed losses is in excess of $19 billion.  Many property owners with approved Measure 37 claims are now moving forward in the process to build by applying for a development permit from their local county planning department or board of commissioners.  This guide is intended to provide support for neighbors and citizens’ groups who wish comment on development applications in their area.  
In this guide you will find an overview of some of the arguments and legal issues that may arise when commenting on Measure 37 post waiver development applications.  This guide focuses on applications in counties for the development of rural lands.  Sample letters are provided as examples of what others have submitted in a variety of situations.  Use these tools in combination with your own research on the specific facts and circumstances of the application you are commenting on.  When used together, you should be able to preserve your legal claims by submitting substantive written comments on Measure 37 post waiver development applications. 
Please note that this guide will only provide a brief explanation of local land use proceedings.  General knowledge of these proceedings will be helpful to you as you move forward in providing comment on post waiver development applications.  For a more complete background and explanation on local land use proceedings we recommend that you purchase the Citizens’ Guide to Local Land Use Proceedings from 1000 Friends of Oregon (www.friends.org or (503) 497-1000).  The Guide was last updated in 1999.  While it is now out of date, it is still the best general reference guide for citizens available on the topic.  
Since the passage of Measure 37, the Crag Law Center has been assisting local citizens, neighbors and various individuals around the state to ensure the fair and just implementation of this new law.  We provide this guide as a continuation of our mission to support community efforts to protect and sustain the Northwest’s natural legacy.  
II. Overview of Measure 37

Ballot Measure 37 was passed by the voters in November of 2004 and is now a part of the Oregon Revised Statutes (“ORS”) at chapter 197 section 352 (which is referenced as “ORS 197.352”)   A copy of Measure 37 is attached.  Measure 37 (ORS 197.352) entitles landowners to claim “just compensation” for any local or state law or rule that was adopted and went into effect after they acquired their property if that regulation reduced the value of their property. 

 Oregon’s land use laws establish limits on the use of land through a combination of:

· state laws and regulations (“Oregon Administrative Rules”)

· state land use planning goals (“Goals”) 

· county and city comprehensive land use plans (“Plans”), and 

· local land use regulations (including zoning maps, zoning ordinances and subdivision controls).  

As a result of this variety of sources of land use laws, a landowner seeking “just compensation” under Measure 37 must file claims at both the state and local government (city or county) level.  (Other claims may be made against local service districts.)

Measure 37 gives state and local governments the choice; either pay compensation as defined by the new law or waive the law or regulation.  Since neither state nor local governments have funds available to pay “just compensation” as defined by Measure 37, in almost all cases, the governments have chosen to grant waivers of the laws and regulations in effect.  If the regulation is waived, the claimant may proceed to file an application for development or another use of their land (such as mining) that was permitted at the time they acquired their property.  There are exemptions from the provisions of Measure 37 (found in ORS 197.352(3)).  These include regulations for public nuisances and public health and safety.  The relevance of these exemptions will be discussed later (See Legal Issue #2 in Section IV(3) on Page 9).
Once a claimant has proper waivers from the state and/or local governments, he or she can apply for a development permit and other necessary applications that are required before building can commence.  This guide is limited to this phase of the Measure 37 process, which we call the “post waiver development permit phase.”

III. Land Use Development Permit Appeals and Local Governments

Local land use appeals are handled differently by different local governments-there is no standard approach.  While local land use procedures must satisfy requirements in state laws, local governments can adopt additional requirements, resulting in many variations between local governments.  In some local governments, an appeal may be decided by a local land use hearings officer.  In others, an appeal may be heard first by a planning commission and then by the elected governing body, the county commission, county court or city council.  For more background please refer to the Citizens’ Guide to Local Land Use Proceedings (1999 edition) available from 1000 Friends of Oregon.
Appeals of the initial decision may go through several stages within the levels of local government.  An appeal of the final local government decision is made to the Oregon Land Use Board of Appeals (“LUBA”), located in Salem. (See 1000 Friends of Oregon’s Citizen’s Guide to Land Use Appeals, 2003 for more information.)  Decisions made by LUBA can be appealed to the Oregon Court of Appeals.  Finally, decisions by the Oregon Court of Appeals can be appealed to the Oregon Supreme Court.  The Supreme Court is allowed to choose what appeals it wishes to consider and only reviews a small number of Oregon Court of Appeals decisions. 

IV. What to Consider When Making Comments

1. Your local government’s procedures: 

As a result of the variations found between local governments, it is important for you to research, understand and follow the commenting procedures for your local government body.  Meeting the deadlines for comments is particularly important.  Comments can be submitted orally or in writing and should be based on the fact and law about the permit application in question.  (Comments are also called “testimony.”  Presenting your testimony is sometimes referred to as “appearing” in the proceeding, even if you only submit your comments in writing.)  Meeting deadlines is essential.  Testimony sent after the deadlines cannot be considered.  Further, if you do not provide testimony by the deadline in the first phase of the proceeding, you will not be able to participate in succeeding proceedings, including appeals of the initial decision.

2. Research on the Measure 37 Claim and Development Application.

You will need to do some research in order to provide substantive comments on the development application.  In general, it is important to gather the following information about the application you are commenting on: 

a) Acquisition Date:  When did the owner acquire the property?  Was the acquisition before or after 1975?  What land use laws applied on the date of acquisition?  

b) Change in Ownership:  Is the owner the same as the applicant?  Is a developer involved who is financing the project?

c) Specific Use Requested: What use of the property did the applicant apply for in their Measure 37 claim?  Has that use changed in their development application?

d) Type of Use & Applicable Zoning:  What uses is the applicant seeking approval for from the County?  Is the property in a groundwater limited area?  Is the property farmland or forestland?  Are there historical zoning laws that applied before 1975?

3. Legal Arguments You Should Research and Present if Applicable
There are many legal arguments that you can raise in your comment letter, and the information that you gather about the property and its owners will help you determine which arguments to raise.  What follows is an outline and explanation of possible legal arguments.  A quick review should be enough to help you decide whether the argument might apply to the application you wish to challenge.  We have provided sample letters as well to provide an example of what a comment on certain issues might look like.  Remember to tailor your comment to the specific application at issue.  Also, there may be particular and fact specific issues that you will want to address.    

Issue #1: Is the proposed development consistent with the state and local laws and regulations in effect before the applicant acquired the property?
The owner of land who has received a waiver from state and local land use laws and regulations has not received a waiver from all the laws and regulations, but only those that were adopted after he or she acquired the property.  Their development application today must satisfy whatever state or local laws and regulations were in effect when they acquired the property.  If they bought or inherited their property in 1959, then they must satisfy the Oregon Revised Statutes and whatever local land use regulations were in effect that year.  If they bought or inherited the land in 1981, they must satisfy the state laws and local regulations in effect in 1981. 
Determining what law was in effect in the past can be very challenging.  Many local governments did not keep copies of older versions of their local land use plans and regulations.  Check with a city or county recorder or archivist to see if they have a copy of all ordinances that enacted the local land use plans and regulations.  At the least, you should alert the local government that it is responsible for determining the law in place at the time of acquisition.
Below is a description of some of the laws and regulations that were in effect at various dates.  Exhibit A provides additional information about land use laws in effect since 1969.    See also sample comment letters #1 (point 1), letter #2 (point 10), and letter #4 (point 2). 
(a)  For Property in Irrigation Districts, Acquired After 1955
The 1955 Oregon Legislature passed the following law, requiring proposed subdivision plats within the boundaries of irrigation districts to be approved by the board of the irrigation district:

ORS 192.110 All subdivision plats located within the boundaries of an irrigation district, and all plans or plats for vacating, laying out, widening, extending, parking or locating streets or alleys in irrigation districts shall be submitted to the board of directors of the irrigation district and a report thereon shall be secured from the board in writing before approval by the governing body of the county.  No such plan, plat or replat or deed shall be received or recorded in any public office, unless the approval of the board of directors of the irrigation district is indorsed thereon in writing.  An appeal from the action of the board to the circuit court for the county in which the land is situated may be taken, perfected and prosecuted in the same manner as an appeal from the justice court.  On appeal the matter shall be tried de novo. 

In 1973, the law was slightly amended to include drainage and water control district and the procedures for approval were modified:

ORS 192.110 All subdivision plats located within the boundaries of an irrigation district, drainage district, water control district or district improvement company  shall be submitted to the board of directors of the district or company and its approval thereof  shall be secured from the board in writing before approval of any such plan, plat or replat of any subdivision by the governing body of the county.  Except that if a subdivider is unable to obtain action or approval of any district or company within 45 days, the subdivider shall notify the governing body in writing and thereafter the governing body shall serve notice on that district or company be certified mail advising the district, or company that any objections to the plan, plat, or replat, must be filed in writing with the governing body within 20 days and failure of the district or company to respond shall be considered by the governing body as approval of such plan, plat, or replay and thye  governing body shall indorse hereon a finding that the district or company failed to act and the governing body may thereafter approve such plan, plat or replat without the approval of such district or company indorsed thereon.
The law was repealed in 1989.

(b)  For Property Acquired after 1969 and Before mid-1980s:  Interim and Statewide Land Use Planning Goals Apply to the Development Permit 
Oregon’s state land use laws and related goals and regulations went into effect much earlier than many people realize.  Aspects of these laws will apply to much of Oregon’s rural lands acquired after 1973 and in some cases, to land acquired after 1969.  Outlined below is a summary of this sequence with a description of the kinds of arguments that can be made to property acquired during the relevant period.
i) For property acquired after 1969 and before 1974, Senate Bill 10 Interim Land Use Goals May Apply 

Senate Bill 10 was adopted by the 1969 Oregon Legislature and included an interim land use goal “[t]o conserve prime farm land for the production of crops” (codified at ORS 215.515(d)). In a referendum of the legislation in May 1970, Oregon voters ratified this legislative change.  These interim goals may apply to property acquired after the effective date of the statute, in the same way that the interim goals adopted in 1973 have been found to apply by a Marion County Circuit Court judge, as explained below.

IMPORTANT NOTE: ORS Chapter 215 as adopted in 1969 and in effect until 1973 can be found on the Department of Land Conservation and Development website at: http://www.oregon.gov/LCD/docs/history/ors215circa1969.pdf
ii) For Property Acquired after 1973 & before January 25, 1975 the Interim Goals Applied 
In 1973 the Oregon Legislature passed Senate Bill 100 (codified in Oregon Revised Statutes Chapter 197).  The Bill established interim land use goals and created a new land conservation and development commission (LCDC) and department (DLCD).  LCDC was charged with adopting binding land use planning goals and then reviewing and approving local land use plans to ensure that they properly embody and carry out the goals.  

The Legislature also adopted Senate Bill 101, which created Exclusive Farm Use zones.  EFU zones regulate the construction of new houses, the division of land and the approval of new farm uses and use of land not related to farming (“nonfarm uses”).  Senate Bill 101 is codified in ORS Chapter 215, which describes county zoning responsibilities and authority. 
Measure 37 claims have been rejected on EFU land purchased after 1973.  For example, a claimant in Yamhill County bought their property in June of 1974 and sought a Measure 37 wavier to subdivide prime farmland.
  In March 2007, Judge Carol Jones of the Yamhill County Circuit Court rejected the claim, stating: 
The interim goal at issue is to preserve prime farmland for agriculture.  That goal was contained in ORS 215.515 in 1973: ‘Goals for comprehensive physical planning are: … (d) To conserve prime farmland for the production of crops.’  This, and other goals are ‘regulations’ as defined by ORS 197.352(11)(B).  Therefore, the interim goals were regulations in effect when Petitions purchased the property.  That Petitioners’ land was not yet classified as prime farmland until later is of no consequence; the pertinent fact is that it is prime farmland, and it would violate the goal of conserving prime farmland for agricultural use to allow Petitioners to divide it into approximately 2-acre parcels and build a home on each. 
This decision does not have the force of law outside Yamhill County, but it certainly can be presented in your comments and considered by local officials outside Yamhill County.  You can refer to the case as LaJoie v. State of Oregon, Yamhill County Circuit Court, CV 060162 decided March 28, 2007.
The Oregon Department of Agriculture has posted a map on the web showing Measure 37 claims located on prime farmland: http://www.oregon.gov/ODA/NRD/docs/pdf/m37/clackamas37prime.pdf
iii) Property Acquired After January 25, 1975, and before LCDC Approved Local Land Use Plans and Regulations (early to mid-1980s) Are Subject to Statewide Land Use Planning Goals 

In 1974, LCDC held hearings around the state on proposed statewide and regional land use goals.  LCDC’s statewide planning Goals 1 though 14 went into effect on January 25, 1975, and were the basis for city and county land use plans and regulations.  During the late 1970s, Oregon’s Court of Appeals and Supreme Court concluded that the interim land use goals under the provisions of Senate Bill 100 applied directly to individual land use decisions made by cities and counties in the period before their plans are completed and approved by LCDC.  Once the local land use plans and regulations were approved by LCDC, which it often did section by section, the goals no longer applied to individual land use decisions.  You will have to check your local land use plan and regulations for the exact date that they became effective, but typically this happened in the early 1980’s.  

IMPORTANT NOTE: The original text of the statewide planning goals as well as all of the subsequently adopted amended versions, with their effective dates, can be found on a part of the Department of Land Conservation and Development’s website at: http://www.oregon.gov/LCD/MEASURE37/history_statutes_goals_rules.shtml#Oregon_Revised_Statutes
Measure 37 claimants in rural areas frequently seek a waiver from Goal 3 (“Agricultural Lands) and Goal 4 (“Forest Lands).  Goal 3 required farmland to be conserved by being placed in Exclusive Farm Use (EFU) zones, and cross referenced Oregon Revised Statutes Chapter 215.  Chapter 215 established minimum standards for EFU zones and includes standards governing when houses may be built and whether land might be divided into two or more parcels.  Goal 4 required counties to conserve forest lands for timber production by protecting them from development.  

If the development application you are commenting on is for property acquired after January 25, 1975, you can argue that any land now in an Exclusive Farm Use or a forest zone was subject to Goal 3 or Goal 4, respectively.  These protections remained active until they were replaced by a local land use plan and regulation that carried out Goals 3 and 4.  

Other relevant Goals include Goal 5, which required local governments to carry out a balancing analysis to determine whether and how to conserve specified natural resources; and Goal 14, “Urbanization,” which required the establishment of urban growth boundaries around all urban areas and prohibited urban development outside of them. 

A May 2007 decision by Oregon Land Use Board of Appeals (LUBA) illustrates how Goals 1-14 apply to property purchased after they went into effect but before the lands were zoned for exclusive farm use.  LUBA considered an application by the holder of a Measure 37 waiver in Linn County to subdivide property that is today in an exclusive farm use zone.  The landowner bought the property in October 1976, after Goal 3 (“Agricultural Lands”) went into effect.  At the time of purchase, the property was designated as farmland.  LUBA rejected the proposed subdivision because it did not meet the land division standards contained in Goal 3 (which cross references standards in Oregon statutes in effect since 1973.)   Friends of Linn County v. Linn County, Luba No. 2006-223, Final Opinion and Order (decided 5.9.2007)
Over the next two years, LCDC adopted five additional goals. Goal 15, “Willamette Greenway” went into effect on December 24, 1975.  On June 6, 1977, LCDC’s coastal goals went into effect.  They include Goal 16 “Estuaries”, Goal 17 “Ocean Shorelands”, Goal 18 “Beaches and Dunes”, and Goal 19 “Ocean Resources.”   While each of these goals has a conservation emphasis, they also allow for a balancing and trade-off of conservation with development.  

Between 1977 and 1985, cities and counties adopted and amended comprehensive land use plans and regulations to carry out the statewide planning Goals.  LCDC and its staff laboriously reviewed all of the plans, pointing out needed corrections.  By 1985 all county plans and regulations were approved, subject to some appeals of LCDC’s approval of those plans to the Oregon Court of Appeals and Supreme Court.
 

During this same period LCDC adopted Oregon Administrative Rules that provided more detail regarding what the Goals required from local land use plans.  These administrative rules had (and in their present form, have) the force of law.  

During the 1980s the Oregon Legislature amended the land use laws frequently, but did not amend the Goals in any significant way. 

During the 1990s LCDC amended various land use goals and the associated administrative rules, including the goals relating to the preservation and conservation of farm and forestlands and natural resources.  

In making your arguments it will be important to understand the chronology of the land use laws and their implementation.

(c)   For property acquired in the 1960s and Thereafter: Local Land Use Plans and Regulations Apply to the Permit Application
In the 1960s and early 1970s a few counties adopted land use plans and regulations for rural areas before the statewide land use laws were adopted.  Usually these were the more populous and faster growing counties.  Those plans and regulations included some weak protections for some of their agricultural lands, and would apply to any property acquired after were in effect.  These plans and regulations remained active until 1973 when they were replaced by the interim planning Goals mandated by Senate Bill 100.  

Issue #2. Did the Applicants for Development Permits Show Their Project Complies with all State and Local Laws and Regulations that are Exempted from Measure 37?
There are restrictions on the types of land use rules and regulations that a claimant can apply to waive under Measure 37.  Exempt from the law are land use regulations that limit public nuisances, protect public health and safety, and requirements of federal law.  Applicants for development permits must show that their project complies with all state and local laws and regulations that are exempted from Measure 37.  We discuss each exemption in detail below.  

(a)  Historic Common Law Public Nuisance Exemption
Measure 37 is exempt from land use regulations “restricting or prohibiting activities commonly and historically recognized as public nuisances under common law.”  (ORS 197.352(3)(A).  The exemption for laws that reflect historic common law nuisance is likely to include laws and regulations that prohibit one landowner from using his or her land in ways that prevent a neighboring landowner from being able to use their property.  Laws prohibiting the generation of large amounts of dust, noise, vibration, or bright light at night could fall within this exemption.  Similarly, this exemption could apply to regulations prohibiting or limiting certain dangerous or hazardous uses of property, including the production or use of explosive or flammable materials or liquids.  These exemptions overlap with the public health and safety exemption. 
(b) Public Health and Safety Exemption  

Rules and regulations that are in place “restricting or prohibiting activities for the protection of public health and safety, such as fire and building codes, health and sanitation regulations, solid or hazardous waste regulations, and pollution control regulations” (ORS 197.352(3)(B)) are also exempt from Measure 37.  Depending on the landscape, large developments increase fire risk, harms farm land operation and increases risks to groundwater.  Further, there may be public health risks due to the use of pesticides on the land.  Additionally, there may be interference with agricultural operations from increased traffic.  For all rural areas, accessibility of emergency services may also apply.  See sample letter #1 (point 5), sample letter #2 (point 8) and sample letter #3 (section II(A) and (B)) for examples of these issues.  

The provisions of the applicable county code that the claimant seeks to be waived may even have been put in place specifically for public health and safety reasons.  You should research the county code for statements regarding the purpose of the enactment in the first instance.  The exact scope and breadth of this specific exception to ORS 197.352 (Measure 37), however, has not yet been determined by the Oregon courts. 
(c)  Federal Law Exemption

Ballot Measure 37, (ORS 197.352), includes an exception for land use regulations "[t]o the extent the land use regulation is required to comply with federal law." ORS 197.352(3)(C). 
i) Columbia River Gorge National Scenic Area Regulations Are Exempt from Measure 37

In February 2007, the Oregon Court of Appeals considered an appeal from a decision by the Hood River County Circuit Court about whether, as the court put it, “certain county land use ordinances that restrict development of properties within the Columbia River Gorge National Scenic Area fall within that exception.”  The court’s answer was clear: “The trial court answered that question affirmatively, and … so do we.”  Columbia River Gorge Commission v. Hood River County, 210 Or App 689 (2007); affirmed without opinion 342 Ore. 727 (2007).    
ii) Regulations Adopted to Carry Out Federal Air and Water Quality Laws

Under the Federal Clean Water Act and the Federal Clean Air Act, Oregon must adopt and implement various regulations to protect air and water quality. Those regulations apply to a range of activities including timber management and harvesting.  Those regulations cannot be waived by Measure 37.
Because Oregon adopts its own laws and regulations on these matters, it can be complicated to sort out which elements of a state law or regulation were adopted to carry out Federal requirements and which carry out state requirements.  You might contact the Oregon Department of Environmental Quality for assistance in tracing the Federal origins of state laws and regulations.

Issue #3:  Ownership and Ownership Date  
(a) Who is the owner?

Measure 37 offers compensation or waiver to property owners.  The first question, then, is who is the owner?  Usually this is obvious, but there are other times when ownership is questionable and can be decisive.  

County circuit courts have determined that the following people are not “owners” of property within the meaning of Measure 37 and therefore are not entitled to either compensation or waiver:

· The spouse of a landowner is not considered an owner of land simply by fact of their marriage to the landowner; that spouse’s name must be on the deed.  Braukman v. Oregon DAS and Washington County Nos. C0615630CV &  C061907CV (consolidated), decided July 16, 2007.

· A member of Limited Liability Corporation (“LLC”) is not an “owner” because the LLC itself owns property.  Therefore only the LLC is entitled to compensation and waiver.  LLC members do not qualify as “family members” under Measure 37, ORS 197.352(3)(E) & (11)(A).   Freeman Properties East/West LLC v. Oregon Department of Administrative Services, Curry County Circuit Court 06CV0772 decided June 15, 2007;  Gavin Rajnus, LLC v. State DLCD, 0603137CV, M121639, Klamath County Circuit Court, decided July 23, 2007.  Note:  Presumably the same logic applies to individual shareholders in a corporation.

· A person who has sold property on contract (a property “vendor”) only interest is to receive payments on the contract; this does not make them an owner of the property they sold and they are not entitled to Measure 37 relief.  Fairclo v. State of Oregon, Klamath County Circuit Court No. 06-1634 CV, decided September 7, 2006.  

· A person named as the beneficiary of a family trust that holds property, if the trust can be revocable.  For example, Alice Doe creates a revocable trust that identified her grandchildren as the beneficiaries of the trust (i.e. the grandchildren will receive the land when Alice dies).  Until Alice dies or she makes the trust irrevocable, her grandchildren are not owners of the land and cannot receive compensation or waiver.

 (b)  Waivers Must Be Limited to Laws and Regulations Adopted After the Current Owner Acquired the Land

Measure 37 offers two kinds of relief to people filing claims; (1) compensation based on when they, or a family member (as specified by Measure 37, ORS 197.352(11)(A))  acquired the property; and (2) waiver of regulations in effect when the person filing the claim acquired the property.  In other words, the date when regulations are waived cannot be based on when a family member acquired the property.  

For example, Alice Doe purchased rural property on March 1, 1952.  She bequeathed her property to her son, Bob in 1968.  In 1982, the county zoned the land Exclusive Farm Use.  On September 1, 1999 Bob transferred title in the property to his daughter, Carol.  Carol is entitled to compensation for the reduction in value caused by any and all laws and regulations (except those exempt from Measure 37) adopted since March 1, 1955.  However, if the county decides not to grant Carol compensation, Carol is only entitled to waiver of regulations since March 1, 1999.  Since almost all of the state and local land use regulations limiting development on farm and forestland were in place before that date, including the EFU zoning adopted in 1982, Carol is probably not able to develop her property beyond what is permitted under existing laws and rules.

This aspect of the law interacts with the previously discussed issue of ownership.  

· The Washington County and Marion County Circuit Courts have decided that a spouse is not entitled to claim waiver of regulations in effect at the time his/her spouse acquired the property or when he/she married the property owner.  They are only entitled to waiver of laws and regulations after their name was added to the title or they became the owner.   Braukman v. Oregon DAS and Washington County, No.  C0615630CV &  C061907CV (consolidated) decided July 16, 2007;  Schaffer v. Marion County et al; Marion County Circuit Court 05C16991 & 05C21655, decided June 21, 2006.
· The seller of a property on contract, to the extent he has an interest in the property, only has an interest that dates from the sale and only has a claim or is entitled to waiver if laws and regulations adopted after the sale affect his payments under the contract.  It doesn’t matter that the seller retained a right to live on the property after signing the contract.  Burke & Educative LLC v. State of Oregon, Clackamas County Circuit Court, No.  CV 06060231 Decided: June 22, 2007.
· Permit claimants who are beneficiaries of revocable trust in land are only entitled to waivers from the date they received the property from the settlement of the trust, not from the date the trustees acquired the property.  Smith v. State of Oregon et al., Yamhill County Circuit Court CV 060239; February 8, 2007.
Presumably, waiver dates cannot be based on the date of becoming a member of a LLC, since membership in an LLC does not constitute ownership. 

(c)  Waivers Are Not Transferable – At Least Not Before Development Has Occurred

Only the landowner can receive compensation or waiver.  This benefit cannot be transferred to another person, at least before development has occurred.  This was the conclusion reached by the Oregon Attorney General in an opinion issued in 2005.  This means that if Jane Doe sells her property to Bill Buck after receiving her waiver, Bill Buck cannot apply for or receive a development approval based on her Measure 37 claim.  (It also means that even after Jane Doe develops her property based on the waiver, once she transfers that property to Bill Buck, the development approval is no longer valid.)  

This legal issue has not yet been resolved.  One decision by the Crook County Circuit Court concluded that claims could not be transferred before development, but that once development had been completed, the developed property could be transferred and the development would be considered in compliance with the law. 

For examples of how ownership issues have been addressed, see sample letter #2, Issues 3 and 7; sample letter #3, Section III and Section VII(A) and Sample Letter #4, Section 3.
Issue #4: Are the Applicants Trying to Subdivide Their Property?

Measure 37 (OS 197.352) applies to, and refers to “land use regulations.”  

Multnomah County and other local jurisdictions and neighbors have argued that subdividing land is not a “use” of land, but simply breaking it up into to smaller pieces that might be put to separate uses in the future.  Multnomah County’s governing body has decided to deny claims for large subdivisions.  See Exhibit 112 - Reply App3 - Mult County Brief and also see Sample Letter #3, Section IV.
Opponents of permits may wish to pursue this argument.  However, a Marion County Circuit Court’s decision found that subdivisions and land divisions are governed by Measure 37.  Vanderzanden, Bob & Crystal  v. State LCDC, DLCD, Shetterly, DAS, Hartwig, Marion County Circuit Court 05C19565, Claim M119803.  Consolidated with cases filed by the Hood River Valley Residents and Messer in Marion County, opinion dated January 8, 2007. 

Note that Measure 37 defines “land use regulation” as

      “(i) Any statute regulating the use of land or any interest therein;” and “(iii) Local government comprehensive plans, zoning ordinances, land division ordinances, and transportation ordinances;”  

Issue #5:  Property Owners Whose Property Was Granted Farm Use Assessment Property Tax Treatment Are Subject to Exclusive Farm Use Zoning Restrictions

In 1969 the Oregon Legislature enacted a statutory Exclusive Farm Use (EFU) zone (which was more restrictive then that zone today).  Having property subject to the zoning entitled the owners to be taxed not at the value of the property based on its potential for development, but rather subject to the limits imposed by farm use zoning. (This is variously called “farm use assessment”, “farm use deferral” and “preferential farm use assessment.”)  In areas of the state near growing towns and cities this resulted, and still results, in major tax savings.

It was not until the mid-1970s that EFU zoning was made mandatory under laws passed by the 1973 Legislature (Senate Bills 100 and 101 codified in Oregon Revised Statutes Chapters 197 and 215) in combination with Goal 3, Agricultural Lands, which went into effect January 25, 1975.

The Department of Land Conservation and Development decided that a property owner who received farm use assessment in 1971, (many years before his property was rezoned EFU under Goal 3 and the 1973 laws) were subject to the limitations under the 1969 EFU statute, even though several aspects of the county’s “Agricultural” Zone did not comply with the 1969 EFU statute.  The Yamhill County Circuit Court upheld the DLCD decision as a reasonable interpretation of Measure 37, state law and the local zoning. Marla Robison v. DLCD Yamhill County Circuit Court  CV05-305 Judge John L. Collins, Presiding Judge

decided December 3, 2006

Issue #6: Is the applicant seeking to use their Measure 37 waiver for a permissible use? 
A governing body that is approached for relief pursuant to Measure 37 may choose to grant the property owner the right to use the property for a specific use in lieu of payment of just compensation.  

a) Making Waivers Proportional to Proven Lost Value

The local government may have the authority to limit the scope of the waiver to a degree that will offset the reduction in value caused by the regulation, but not in excess of that amount.  To illustrate, suppose that a claimant has an approved claim in which the county agreed that she had suffered a reduction in value of $1.2 million on her 80 acres of farmland.  The county reviews recent sale prices and concludes that 2 acre lots in the claimants area sell for $100,000 each.  Instead of allowing the claimant to subdivide her 80 acres into forty 2 acre lots (worth $4 million) they waive the regulations to the extent of allowing her to create just twelve 2-acre lots.   

In one case, a Circuit Court concluded that a local government is not required to tailor the waiver to have a value no more than the reduction of value.  But no court has yet held that local governments are forbidden from using this proportionality approach if they so choose.


b) Permanent Zone Changes Not Authorized

Measure 37 does not authorize a local government or the state of Oregon to grant a permanent change of the zoning or Comprehensive Plan designation for a property.  As previously discussed, the state Attorney General believes that the just compensation or waiver provided under Measure 37 is not transferable from the claimant to a subsequent purchaser of the property.  An applicant may attempt to evade this limitation by requesting land use approval that would permanently change the zoning designation for the property not only to allow the use of the property but also to allow future owners to use the property for similar development.  However, Measure 37 does not grant a governing body the authority to find compliance with land use laws where no compliance exists.  To the contrary, Measure 37 merely permits the removal, modification or non-application of land use laws to allow a specific one time use.

Issue #7: Are there other development applications pending on the property?  
The city or county cannot approve or deny a development application if there is a decision pending or on appeal for a different application on the same property.  Research  whether there are additional development applications on the property in question.  See sample letter #2 (point 1).
Issue #8: Did the applicant request waiver of all applicable laws?  
A development applicant is only entitled to rely on a Measure 37 waiver to seek the non-application of the laws specifically addressed in the waiver.  Frequently, additional land use laws not addressed in the waivers will continue to apply and limit the scope or permissibility of requested development.  For example, resource land is protected by both Statewide Goals 3 and 4.  If a waiver does not authorize the non-application of each Goal that is applicable to the property to allow a specific use, then the ones that have not been waived will continue to limit the development that can occur on farm or forest land.
Issue #9: Are there inconsistencies between the Measure 37 waiver and the development application?
The development permit application should be consistent with what the Measure 37 waiver grants.  Compare the two and see if there are differences.  Carefully consider and use your discretion about whether this is an issue you want to raise.  
If the applicant is applying to build more than what they were granted by their Measure 37 waiver, definitely raise the issue of the lack of consistency between the waiver sought in the Measure 37 claim and the permit.  However, if they are applying to build less than what their Measure 37 waiver grants, you should think carefully about whether there is a good reason to raise this issue.  Similarly, a development application may request a zone change when the Measure 37 waivers only grants the non-application of land use laws for a specific, requested proposed development.
Issue #10: Has the applicant taken substantial steps to develop (i.e. “vest”)?  
Applicants who apply for development permits now but have not taken substantial steps to develop their property may not be able to develop their property if Measure 49 passes in November of 2007.  Law that governs the “vesting” of rights to develop requires good faith on the part of the would-be developer.  A rush to “beat the clock” of a new law or rule that will prevent or limit that development, may not satisfy requirements for good faith.  (See sample letter #1 (point 7) and sample letter #2 (point 7); see also Attachment # 3: Memorandum on Vesting).

This argument is not grounds for denial of the permit, but it may help the applicant to consider the consequences of proceeding with their project. 
4. The comment deadline has passed and/or the development application has been approved!  What can I do?
If there are development applications that you are concerned about but the comment deadline has passed and the permit has been approved, there are still comments that you can make to the county.  You can submit a comment letter regarding the issues of vesting given the referral of Ballot Measure 49 to the voters.  Additionally, the transferability of the Measure 37 waiver is a key issue, and the applicant/claimant may seek to transfer the claim to enable the development.   

In Closing

We hope that this guide provides some assistance as you comment on development applications from Measure 37 claims.  Do not hesitate to contact the Crag Law Center for with questions or to request clarification of issues discussed in the guide.
V. Sample Letters


Copies of the following sample comment letters can be found in the Comment Guide Directory on Crag’s website at www.crag.org/justcompensation.php.  
1. Sample Letter #1: This letter provides comment on a development application where the owner acquired their property in 1981, after land use regulations went into effect and after the County Comprehensive Plan was approved.  Among other things, the letter provides comment on determining applicable law at the time of acquisition, public health and safety, reduction in value and vesting.  Specific to this letter, the county had approved a lot size for partitions that was not allowed in 1981.  Issue 2 of the letter addresses this.
2. Sample Letter #2: This letter provides comment on a development application where the owner acquired the property in 1961.  The letter raises issues of lack of jurisdiction, reduction in value, transferability, ownership issues, public health and safety, and vesting.  Specific to this letter, the applicant had filed for a permit and the decision was under appeal with LUBA.  The applicant then submitted a second application for the same property but for a different development.

3. Sample Letter #3: This letter provides a good example of using county codes to support your arguments.  Keep in mind that they are specific for Lane County.  Be sure to research your own County Code for relevant language. This letter also provides substantive comments on the public health and safety in the context of increased fire risk in a forestland development application.  The letter also raises issues of transferability, subdivision is not a use, concerns over the failure of the State Agencies to determine reduction in value and issues related to ownership. 

4. Sample Letter #4: This letter provides comment on a development application where the property was acquired in 1972.  It addresses inconsistencies between a development application and the state M37 waiver and when the applicant is different from the owner.  

* Note that these letters are provided as samples and the issues raised in each letter may or may not apply to the application that you are providing comment on.  These are not intended as templates or to be used as a “cut and paste” example.  Rather they are like the wheel, a good invention that can always be improved upon and made road worthy with a tire appropriate to the conditions.  The commenter should read each letter carefully and tailor it to meet the situation at hand.  Ideally, the letter will be appropriately tailored, but not miss any important issues!

VI. Attachments
The following attachments are intended to be used together with the sample letters.  The letter from Edward J. Sullivan, land use law expert and Exhibit A outline the history of state land use laws relating to Goals 3 and 4, from 1961 to 2004 for Exclusive Farm Use and from 1975 to 2004 for Forestland.  The document “Statewide Law Applicable to Division of Land before 1975” supplements Exhibit A, focusing on state statutes that applied across Oregon before the comprehensive state wide zoning that went into effect in 1975.  These attachments can be found on the Crag website in the Comment Guide Directory at www.crag.org/justcompensation.php.
1. Copy of Measure 37 (Oregon Revised Statute 197.352)

2. Letter from Edward J. Sullivan to Ralph Bloemers dated 8.14.2007 with Exhibit A 

3. Crag Law Center Memorandum on Vesting Dated July 27, 2007

4. Crag Law Center Memorandum regarding Historical Law dated 8.20.2004
� IMPORTANT NOTE ABOUT “PRIME FARMLAND”: The exclusive farm use statute was adopted in 1969 and the interim goals passed in 1973 as part of Senate Bill 100 both refer to “prime farmland.”  At that the time, the US Soil Conservation Service (SCS) had not adopted a formal definition of “prime farmland.”  Hector Macpherson, one of the legislative authors of Senate Bill 100 and 101 has written a letter (sometime in the late 1990s) indicating that his use of the phrase “prime farmland” was meant to be an informal description of the more productive lands in Oregon’s valleys that produced crops. The SCS (now the Natural Resources Conservation Service or “NRCS”) adopted a definition of “prime farmland” after 1973 that encompasses only a small percentage of Oregon farmland; for example it does not include land that now grows wine grapes.  When Goal 3 was adopted it defined “agricultural land” to a very broad spectrum of the soils as classified by the Soil Conservation Service (now NRCS).  


� In 1981 the Oregon Land Use Board of Appeals (LUBA) was created to hear appeals of city and county land use decisions.  LUBA has the authority to overturn local land use decisions that violate the land use goals during the period when the goals apply to local decisions. LUBA also has the authority to overturn decisions that violate state land use laws or local land use plans and regulations.  To do its job LUBA was required to interpret the meaning of the goals.  In most cases  LCDC chooses to honor LUBA’s interpretation of LCDC’s goals, which affects how LCDC applies those goals to the review of local plans and regulations. The Court of Appeals often approved of LUBA’s interpretation of the goals.  The Oregon Court of Appeals and Oregon Supreme Court also decided cases clarifying, and often, strengthening the interpretation of the Goals.  











� If the trust is irrevocable, however, the date of ownership can be the date beneficiaries (e.g. children) are added to a family trust.  See Rohde, Alfred, et al v. State DAS, DLCD, LCDC, Marion County Circuit Court 06C19406, M12250, decided May 16, 2007.
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