[Date]
[Name and title]
[County Planning Department Name]
[County Planning Dept. Address]
Re:  
[Name of Claim/Property] 
[Farm or Forest Dwelling App. (Land Use Permit #                 )]
Dear [Name of Planner]:

[Your organization/name] has several concerns about this application.  We ask that you consider each one very carefully and provide a detailed response – otherwise this application would be granted in contravention of the law.  [County name] has an ongoing obligation to determine the law that applied at the time the owner acquired the property and [county name] must apply that law to the current proposal.  [County name] must also determine the minimum lot size and set forth the applicable criteria.  The application proposes development on land zoned to protect public health and safety.  Furthermore, the applicant cannot vest rights in good faith given the pending change in the law and the strong community of opposition to claims filed under ORS 197.352.
1.
Properly Identifying Applicable Law as of June 24, 1981.  The applicant states “[i]n lieu of M37 State Waiver #[waiver #] determined that Goal 3, ORS 215, and OAR 660 Adopted after acquisition of property June 24, 1981 would not apply.” 

This statement raises a number of issues.  First and foremost, the applicant has failed to provide a complete statement of the applicable standards, goals, land use laws and regulations that applied to the property as of June 24, 1981. [County name] must determine what administrative rules and statewide goals were in effect at the time and which ones applied to the property.  
As of the date of acquisition of the property the applicable law included provisions of ORS Chapter 215 relating to land divisions, farm dwellings and non-farm dwellings, statewide planning Goal 3 “Agricultural Lands”, as interpreted by applicable administrative rules, appellate and agency precedents (including administrative orders adopted by the Land Conservation and Development Commission in their acknowledgment review of [County name]’s comprehensive land use plan and implementing measures) and decisions of the Oregon Land Use Board of Appeals and appellate courts.  
For a proper analysis of this issue, we refer the [County name] County Planning Department to Friends of Linn County v. Linn County, Luba No. 2006-223, Final Opinion and Order (decided 5.9.2007) (Attached).  We also reference the attached Exhibit A which contains a detailed timeline of the regulations that applied to farm and forest land (also known as Goal 3 and Goal 4 land).

Goal 3 Agricultural Lands became effective on January 25, 1975 (OAR 660-015-0000) and included a standard for the review of land divisions or the establishment of a minimum lot size.  This Goal Standard stated:

“Such minimum lot sizes as are utilized for any farm use zones shall be appropriate for the continuation of the existing commercial agricultural enterprise within the area.”

Prior to acknowledgement of a jurisdiction’s comprehensive plan and land use regulations, this standard was applicable to legislative land use decisions and some quasi-judicial land use decisions where site specific goal provisions apply.  For example, see Meeker v. Clatsop County, 287 OR 665 (10/30/79); Sunnyside Neighborhood Association v. Clackamas County, 280 Or 569 (1977).

In 1973 (October 5) (Chapter 503 Or Laws 1973) Senate Bill 101 made major revisions to the EFU zone.  SB 101 established overall statewide Agricultural Land Use Policy in ORS 215.243.  The law separates uses that may be established from those that are subject to local review.  ORS 215.213(1) and (2) established land division standards; limited the regulation of accepted farming practices and authorized several new uses in the EFU zone.  ORS 215.243(4) also established state policy that:

“(4) Exclusive farm use zoning as provided by law, substantially limits alternative uses to the use of rural land and, with the importance of rural lands to the public, justifies incentives and privileges offered to encourage owners of rural lands to hold such lands in exclusive farm use zones.”
Before a farm dwelling may be established on agricultural land, the farm use to which the dwelling relates must exist on the land.  The dwelling must be situated on a parcel wholly devoted to farm use.  

2.
Minimum Lot Size.  The applicant has looked only to the immediate neighbors to determine the minimum lot size – while the analysis area for making this determination must be the [geographical location name].  For a proper analysis of this issue, we refer the [county name] County Planning Department to Friends of Linn County v. Linn County, Luba No. 2006-223, Final Opinion and Order (decided 5.9.2007) (Attached).  For example, the minimum lot size under the 1984 [County name] County Comprehensive Plan is 20 acres.  This is based upon a thorough analysis of the ability of agricultural operations to support a dwelling in the relevant analysis area.  
The applicant is seeking permission to partition this land into minimum lot sizes that are far smaller than the minimum needed to continue an existing agricultural enterprise within the area.
3.
Failure to Demonstrate Compliance with County Comprehensive Plan and Zoning Ordinance Provisions.
At the time the applicant acquires the property [county name] had adopted a Central Valley Comprehensive Plan, [(Ordinance number, date, 1980)], a City-Westside Plan (Ordinance number, date)] and an amended Zoning Ordinance [(Ordinance number, date.)]  This plan and the implementing regulations included a 20 acre minimum lot size in its Exclusive Farm Use, in both the Central Valley and City-Westside Plans.  (The applicant’s property appears to be in the Center-West Plan area.  The 20-acre minimum was based on the County’s determination in its supporting C-W report that “The 20 acre minimum reflects present agriculture as generally a farmer will operate 40 acres in non-contiguous of 15 to 30 acres.”

The applicant has also failed to demonstrate compliance with the County plan policies and zoning ordinance provision applicable to farm or non-farm dwellings.

4.
Failure to Provide Complete List of Criteria.  
The notice of the Farm Dwelling Application improperly omits the local plan and zoning ordinance identified above from the list of decision criteria and any other applicable land division or health and safety ordinances that were in effect as of June 24, 1981.
5.
Public Health & Safety. When [name of applicant/business] applied for a bed and breakfast on [location], [organization/your name] raised questions about the width of the road and whether the increase in traffic could be safely handled on this roadway.  Also a concern at that time was whether fire or other emergency equipment would be able to adequately and rapidly access the site.  The proposals contained in this and three other M37 claims will further increase traffic on this narrow roadway.  [If there has been a recent fire in the area, mention it here, saying that the example underlines the importance of easy access for emergency vehicles to assure public safety].  [Your  name/organization] believes that the M37 exclusions relating to public safety must be carefully considered in connection with this and the other three applications.

[If you can find an ordinance in your county plan that addresses protection of agricultural land cite it here____]: protection of agricultural land.  ORS 215.243(3) appropriately expresses concerns about the costs of community services related to urban-like development into rural areas, conflicts between farm and residential activities as well as the loss of open space. The land at issue in this application is High Value Exclusive Farm Use land.  This land use zone is in place for public health and safety reasons (having to do with protection from chemical sprays, etc.) and to preserve the limited supply of agricultural land.  We direct your attention to Village of Euclid v. Ambler Realty, 272 US 365 (1926) which provides a very helpful and on point discussion of the issues of public health and safety.  Finally, according to the plain language of ORS 197.352(3)(A) that subsection is to be construed narrowly, while ORS 197.352(3)(B) is not.  Furthermore, the list of examples in subsection 197.352(3)(B) is not exclusive.

6.
Reduction in Value.  The applicant has not shown a reduction in value caused by the regulation.  The claim seems to be made based on a speculative value of the waiver itself – that is, with a waiver of land use restrictions, the claimant believes that the property would be worth more than without.  But that does not establish that the existence of land use regulations reduced the value in the past – that only indicates that the waiver itself, if transferable, would have a monetary value.  The “reduction in value” calculation may not be based on the value of the waiver itself. 

This claim offers a substantially speculative basis for the reduction in value which does not in any way factor in the common increases in value due to land use regulations.  Because of this failure, the waiver granted by the County may itself be invalid.  While future amendment of the law may change these requirements for small claims, the property owner here has not shown in any conclusive way a loss in value.  This is not a basis for a development application. The right to use the property for any use developed as a result of any waiver cannot be transferred to any subsequent owner.  No buyer would offer to pay for a development which he could not use, and which would, rather, cost him money to remove.  There is no evidence in the record showing that the fair market value of the property was actually reduced by the regulations.

A recent report by two OSU economists found that land values (adjusted for inflation) have generally risen since the introduction of Oregon's land-use planning system in 1973 for rural lands zoned for farm and forest use.  For the full report visit extension.oregonstate.edu/catalog/pdf/sr/sr1077.pdf  (visited 7.30.2007).   Through a robust economic analysis of Oregon data, the two economists document how land-use regulations can have three potential effects on land values: restriction effects, amenity effects and scarcity effects.  
The effect of restricting development likely will be negative, but the effects of scarcity and the amenities associated with regulated development can have a positive effect, potentially offsetting the negative restriction effect.  http://oregonstate.edu/dept/ncs/newsarch/2007/Jun07/landuse.html  (visited 7.30.2007).  
Another recent study documents past investments made in the land use system and how those investments affect the value of property, both positively and negatively.  For example, average farm land values have increased faster than the stock market from 1965 to 2002. http://hdl.handle.net/1957/5503.  See Table 16 at p. 68 (visited 7.30.2007).


7.
No Right to Vest Non-Conforming Uses Given Proposed State Law.  The County’s decision fails to place the applicant and [his/her] successors on notice that, under applicable law, that the applicant cannot in good faith try to vest rights under common law while the referendum mandated by house bill 3540 (2007) is pending before the voters. Nonconforming uses are disfavored under the law, and the proposed use is a nonconforming use.  

A non-conforming use is “one which lawfully existed prior to the enactment of a zoning ordinance and which may be maintained after the effective date of the ordinance although it does not comply with the use restrictions applicable to the area.”  Clackamas Co. v. Holmes, 265 Or. 193, 197 (1973) (“Holmes”).  Under Oregon law, a landowner must establish a number of prerequisites to be able to lawfully “vest” their rights to continue and maintain the non-conforming use and insulate the use from the operation of subsequently enacted zoning regulations.  Among other key requirements, the commencement of construction of the non-conforming use must be done in good faith prior to the effective date of the subsequent land use regulation.  Holmes at 197-98.  However, now that new legislation is pending, the common law on vesting means that a person is not able to vest those rights in good faith.

Other jurisdictions have faced this legal question squarely. 
 The case law provides that the attempt to outrace the effective date of pending land use legislation by commencing construction prior to the legislation’s pending adoption is considered “bad faith” and is fatal to the claim.  In an instructive case on point, the court held that a corporation who was “fully aware of a community of opposition to the project and of pending legislation, which if adopted, would prevent defendants from proceeding with the project” could not obtain a vested right to construct a proposed apartment project on property which was to be rezoned.  Stowe v. Burke, 122 S.E.2d 374 (NC 1961).  In this case the proposal is to change the land use from EFU to residential for a portion of the tax lot through a successful M37 claim.  [Your name/organization’s name] believes that [applicant’s name] cannot vest unless and until the ballot measure is rejected.

For these reasons, [your/organization’s name] urges that this application be denied.

Sincerely,

[Your name}

[Title]

� See, e.g., Tucson v. Arizona Mortuary, 34 Ariz. 495, 272 P. 923  (1928) (holding that actual notice of a proposed zoning ordinance which would prohibit the construction of a mortuary in a residential district precluded any vesting of rights); Veal v. Leimkuehler 249 SW.2d 491, cert den 344 US 913, 97 L Ed 704, 73 S Ct 336  (1952, Mo App) (stating that a permittee's good faith was brought into question by evidence that he anticipated change in the zoning regulations); A. J. Aberman, Inc. v. New Kensington 377 Pa 520, 105 A2d 586 (1954) (vested rights could not accrue even if a building permit had been issued because amended zoning ordinance had been drafted and was before the city council for passage). 
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