[Date, 2007]

[County Name] Board of Commissioners

[Contact Person name and title]

[Address]

Re:  [Application or permit number]

Dear Commissioners and staff:

We have previously submitted testimony on this docket in a letter date February 28, 2007.  Please include our previous letter, this current letter and all attachments in the official record of this proceeding.  

The above subdivision application seeks to subdivide 38.73 acres of farmland in an exclusive farm use zone on Westside Road.  The original application for a nineteen-lot subdivision has been modified to a ten-lot subdivision with lots ranging in size from 2 to 5 acres each.  The application is made following state and county decisions on Measure 37 claims.

Subdividing the subject property into a residential subdivision of ten lots ranging in size from 2 to 5 acres (a) exceeds the scope of the waiver issued by the state in the Final Order for [State claim #] (attached); (b) was not allowed when the owner acquired the property on August 24, 1972; and (c) the applicant is not the owner and is not authorized to use the property in violation of current law.  Therefore, approval would violate state law and must be denied. 

1.
The subdivision request exceeds the scope of the waiver issued by the State. 
The state order authorized the claimant to subdivide a portion of the property into 2 acre parcels and retain approximately half the property in an additional larger lot of 18.73 acres.   The subject subdivision application does not retain the larger lot.  Instead it divides the entire property into lots that are 5 acres or smaller in size with no retention of the additional larger lot.  The state order does not authorize the subdivision of the entire property into lots that are this small.  Therefore, the application exceeds the scope of the waiver issued by the state and must be denied.

The state final order and report state in relevant part:

“In lieu of compensation, the State of Oregon will not apply the following laws to [applicant’s name]’s division of the 38.73-acre subject property into one 18.73-acre parcel and ten 2-acre parcels:  applicable provisions of Goal 3, ORS 215, and OAR 660, division 33.  These laws will not apply to the claimants only to the extent necessary to allow them to use the property for the use described in this report, and only to the extent that use was permitted when the acquired the property on August 24, 1972.  

The action by the State of Oregon provides the state’s authorization to the claimant to use the property for the use described in this report, subject to the standards in effect on August 24, 1972.” (Emphasis added)
Because the state waiver does not authorize the claimant to use the entire property for residential lots 5 acres or smaller and because the subdivision application does not retain approximately half the property in a larger lot, the application must be denied.

2. 
 Date of acquisition and allowed uses
A) Allowed uses under state law at the time of acquisition

When [property owner’s name] acquired the property, a portion of the property was in a county agriculture zone which restricted non-farm uses.  A recent Yamhill County Circuit Court decision addresses demands for development on land zoned Agriculture by the County’s 1968 zoning ordinance.  The Court found that those lands, “remain subject to the limitations of ORS 215.213 relating to exclusive farm use.” Marla Robison v. DLCD, CV05-305. 

In 1972 when the applicants acquired the property, both the Yamhill County Zoning Ordinance and the 1971 version of ORS 215.213 severely restricted non-farm uses in farm zones.  ORS 215.213 only allowed, “The dwellings and other buildings customarily provided in conjunction with farm use.”  

The 1971 version of ORS 215.203 further defined farm use.  Under both historical and current definitions 5-acre residential lots are clearly non-farm uses. 

In Capsey v. Department of Revenue 294 Or 455 (1983) the Oregon Supreme Court held that “farm use” is not:


“…the professional man’s fine residence in a filbert orchard, the city worker’s five suburban acres and a cow, the retired person’s 20 acres of marginal land on which a travel trailer constitutes the personal residence, unless the day-to-day activities on the subject land are principally and patently directed to achieving a profit in money through the farm use of the land.”

B) Allowed uses under county ordinance at the time of acquisition

Both the 1968 county zoning ordinance and the 1959 subdivision ordinance apply to the subject property and limit the allowed uses.  The current application does not comply with these applicable criteria.

1. 1968 zoning ordinance

The Yamhill County Zoning Ordinance in effect in 1972 allowed dwellings in conjunction with farm use as an outright permitted use and additionally provided that single-family dwellings in the Agricultural Zone (Section 3.065) may be allowed as conditional use requiring a public hearing before the Planning Commission.  Section 3.085 of the ordinance established a minimum lot size of 2 ½ acres for any use permitted conditionally. 

If the subdivision request is approved, none of the proposed dwellings will be in conjunction with farm use.  Therefore, dwellings cannot be allowed on the portion of the property that was zoned Agriculture at the time of acquisition without a conditional use hearing before the Planning Commission, which may approve the request but may also deny the request.  

2. 1959 subdivision regulations

 “Exhibit A” to the Board Order authorizing the Measure 37 waiver states:

“Since the property was acquired by the current owner in 1972, it would be subject to the land division ordinance in place prior to the purchase date.”

These include the county Subdivision Regulations adopted April 1, 1959.  

Neither the applicant nor the County has evaluated whether the application complies with these criteria, which were in effect when the [owner’s name]’s acquired the property.   Instead, the staff report contends that these regulations do not apply to the application and instead has chosen to apply certain portions and waive other portions of the current land division ordinance.   This position is wrong and the Board should reject it.  

First, the Board Order approving the [owner’s name]’s Measure 37 demand explicitly states:

“Since the property was acquired by the current owners in 1972, it would be subject to the land division ordinance in place prior to the purchase date.” 

Second, under both state law and the state order granting Measure 37 waivers to [owner’s name], the County can only authorize him to use the property for a use permitted at the time he acquired it.  The County cannot authorize a use that was not permitted at the time of acquisition by picking and choosing which current regulations to waive and which older regulations to ignore.  Unless the subdivision as was permitted at the time the claimant acquired the property, it cannot be approved now.  

3. Measure 37 waivers are personal to the claimant.  
Waivers under Measure 37 are personal to the claimant.  The Oregon Department of Administrative Services (ODAS) Final Order M129497 issued a waiver authorizing the owner of [tax lot #], [owner’s name], a use of the property permitted when they acquired it.   

As noted in the staff report, [applicant’s name] is the applicant, not [owner’s name].   [Applicant’s name] signed the application as the applicant, not as [owner’s name]’s representative.  
The state and the county have not waived regulations to allow anyone other than [owner’s name] to subdivide the property.  The County cannot legally allow anyone other than [owner’s name] to divide the property.  
Because state law and local law continue to prohibit the requested subdivision of the property by [applicant’s name], his application cannot be approved.  

We hope these comments are helpful.  Please include them in the official record of this proceeding and provide us with a written notice of any staff reports, decisions, or hearings.
Sincerely,






[Your name]

[Your organization’s name]

[Address]

Attachments:  ORS 215.213  1971 version



[State Final Order #]
Yamhill County Circuit Court decision. Marla Robison v. DLCD, CV05-305.  

cc: 
(electronic, w/o attachments)


DLCD 


[other relevant organizations/individuals]
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